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fo; tithes are paid ſoz the revenue and increaſe of things : And there 
in no tithes aro paid in any fach caſe in any Cities 02 towns in England, ſa- 
in London, and this Pariſh is out of London and the liberties thereof, Now 
where there is no tithe at all 4e communi jure, there can never be a du de- 
ed, foz that is with an abatement, cozrecion, oz alteration of the tithe i» 
ind pet it ſeemes that this kind of payment had been long uſed here about 
los, which certainly was by uſe ; foz when the ſtatute gave it in London, 
geyarts avjoyning gained the ſame by that colour, and even in London it muff 
foz accozding to the fozme p2eſcribed by the ſtatute. But fo2 houſes 
were pald in all places, and now by the ſtatute were bzonght to x 
, that is, a groat foz a houſe. | 
in this caſe Jaſtice Warberton ſaid, that it had been lately adjudged 
«his Court, that a copyholder could not lay a cuſtome to fell and ſell timber 
| d 


copphold. 

Jnd in Mich. 12 Jac. the caſo was moved againe by Harris foz the Do⸗ 
ag who ſaid that by a ſpeciall caſtome ſuch a fozme of tithing wonld ſtand 
jay place, and ſaid that Dogoz Grant had a conſultat ion in this Court upon | 
fegument in the very ſame caſe lo two ſhillings in the pound in B. Martins le Ben, e 
Sund which was not within the katute, foz it is a liberty exempted from munen 
london and is no part of London no of the liberties of London: and the rtaſen hardly ſtand 
paotecauſe it may be ſuppoſed that ſach fozme of tithing was aſed los the land to ciſeand fall 
raus beſoze it was built upon, and then the building cannot take it away: And *7corens > 
dient it is now directed by the Court that they ſhall declare upon the p;ohibt- — 
tom, and then p2oceed to judgement. 

Admiralcy 


Bridgemans Caſe. cannot hold 
plea for things 


fili Bridgeman ſued one Willliams in the Admiralty Court, and the caſe 7 land. 
I was this ; that one Philip Bernard was owner of a ſhip called the Bona- 
venture, and ſent her into Spaine, and made Williams Paſter of her, who (as 
ah alleaged in the Admiralty Court) did upon the high Sea bozrow of Bridge- 
«mancertain Ropalls of Tight, to the value of fifty pounds ſterling, foz re- 
« payment whereof he did impawne the ſaid ſhip, and returning now home, 
«md the ip lying in the Thames, Bridgeman obtained a warrant from the 
« Court, to arreſt the ſame ſutp, and did ſo, wherenpon Bernard 
«tane into the Admiralty Court and clapmed his pzoperty, denying that the 
«aid Williams was owner 02 had any power to pawne it, yet nevertheleCe the 
« Court pꝛoceeded to judgement againſt the ſhip foz his debt, whereupon a pꝛo⸗ 
Milton was granted by the Court, whereof the reaſons were, that by the com- 
wn law by which pꝛoperties were to be tryed, the Matter of the thip could not 
impawine the ſhip, fo2 no pꝛoperty generall oz ſpeciall nos ſuch power is given 
mtohim by the conſtituting of him Pater. Allo it was alleaged that the con- 
trac (if any were) was made in Sevill upon the land; and it was held that the 
Ammiralty Court could hold no plea of things though done upom fozain lands; 
Wd it was alſo ſaid that it had been often reſolved, that if any obligation were 
mideat Sea, pet it conld not be ſaed in the Admiralty Court, bocauſe it is an 
wligation which takes his courſe, and binds accozding to the common law. But 
it was ſaid by the coumtell of Bridgeman, that by the civill law the Matter of 
the ſhip hath power to impawne the ſhip and tackle in caſe of neceCity,and ho 
kath no other meanes to pzovide ſach things as are neceſſary foz her. And J Hobard. 
gave opinion generally upon the whole caſe thus; that the Admiraity Court 

hathno power over any cauſe at land, foz both by the nature of the court and 


by the ſtatute it ts onely to meddle with things ariſing upon the high ſtas. And 
C 2 further 
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Taylor. Simmes, C 


further that theſe things at the ſea done, muſf be alſo of the ſame nar; 


and reſpec, And therefoze if a man ſhould make an Obligation at ſea fo; 


| ty6fadebt growing befoze at land, oz ſhould make a pꝛomiſe to pay the came, 
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this cannot beſaed in the Admiralty Court, becauſe it is not foz a marine tauſe: 
as a court of Piepowder foz market cauſes. But J was of opinion cleeriy that 
the Admiral law is reaſonable that it a hip be at ſea and take leake, dj other, 
wiſe want vicuall, oz other neceſſaries, whereby either her ſelfe be in danger 
oz the voyage defeated, that in ſuch caſe of neceſſity the aſter map in 

fo monep oz other things to relieve ſuch extremities by imploping the money 
ſo : fo: he is the perſon truſted with the ſhip and voyage, and thereloze reaſs, 
nably may be thought to have that power given to him implyedly, rather then 
to ſee the whole loſt, But in this caſe the faults were that neither the contra 
no; the impawning were ſaid to be foz any ſach cauſe, neither was the 

ing laid to be at ſea, neither was there any colour that foz the generall debt of 
the Paſter they ſhould pꝛoceed againſt the ſhip of another man, And Jay 
of opinion cleerely, . that if this cauſe had been within the jurisdicion of the 
Admiralty, that we ſhould not pꝛobibit them, becauſe they gave ſentence againg 
our law in this point of impawning, foz it ſhall be pzeſumed accozding to their 
law, oz elſe an appeale. | 


Holder verſus Taylor. 


Het bzought an acton of covenant againſt Taylor, and declared ten a 
leaſe foz years made by the defendant by the wo2d[[ Demi] which impozts 
a covenant, and then ſhewes that at the time of the leaſe made, the leſſo; was 
not ſeiſed of the land but a ſtranger, and ſo the covenant in law bzoken, But 
de did not lay any acusll entry by fozce of his leaſe, noz any ejecment of the 
ſtranger, noz any clayming under him, whereupon it was objeced, that ng 
ad ion of covenant would lye, becauſe there was no erpulſion. But the whole 
Court was of opinion that an anion did lye ; foz the bꝛeach of covenant was, 
in that the leſſoz had taken upon him to demtſe that which he could not; (63 
the woꝛd [demiſe] tmpozts a power of letting as de] a power of giving, 
And it is not reaſonable to infozce the leſſee to enter upon the land, andſoto 
commit a treſpaſſe, But if it were an expꝛeſſe covenant foz quiet injoying, there 


perhaps it were otherwile. 
Sir Daniel Norton againſt Simmes. 


” gu Daniel Norton Knight, late Sheriffe of Hampſhire, bzonght an action 
«« . Japon an obligation of an hundzed pounds againft Richard Simmes (03 per: 
« fozmance of covenants, whereof the effect was. That whereas Sir Daniel 
«« Norton had made Bryan Chamberlaine his under⸗ſheriffe at his will, the 
«« ſame Chamberlaine by indenture did covenant with the Sheriffe to diſcharge 
ee and ſave him harmeleſſe of all eſcapes of pꝛiſoners that ſhould be arreſted by 
«« him oz any Bapliffe oz officers appointed by him. And another covenant 
ce was, that he would not execute any E xtent, Liberate, E legit, oʒ any other x- 
ce tutlon loʒ any ſumme above the ſumme of twenty pounds, befoze he had firf 
«« madeknowne to the ſaid Sheriffe the nature and quality of the ſaid wzit, and 
« {f any ſach execution were above twenty pounds, then he ſhould not execute it 
ee without the ſpeciall warrant of the ſaid Sir Daniel Norton the high @heriffe. 
« And there were alſo divers other covenants, and the defendant pleaded that 
« Chamberlaine the under-ſheriffe had perfozmed all the covenants, where: 
ce upon the plaintife replyed, that one White Auno 44 Eliz. had recovered in 
ee the Common Pleas 203 pounds dobt againſt one Feilder, and that he had 
e gotten 52 pounds thereof by an execution of Fieri facias in the ſaid County 
ce of Southhampton and dyed, and that Frances White his erecutrix had ſued 8 


« Fcir. Fac, againſt the ſaid Feilder fo; the reſidue (cil, 15 1 pounds, andhad 
: judgement, 
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0 ent, and tooke out a Capi ad ſatifaciendum and deliveted it to the 
lud Chamberlaine who arreſted him by fozce thereof, and ſo be was in exetu⸗ 
teen in the caffody of the ſatd Sheriffe foz the ſaid debt, and ſo being, and 
; Chamberlaine remaining under-ſhcriffe, the ſaid Feilder eſcaped ont bf the 
- taſfody of the ſaid Shetiffe, the debt not ſatisfied. By meanes wheredf, 
{the ſaid Sheriffe was chargeable to pay the ſaid debt, and did pay it unte 
{the ſaid Frances White. And all this was in the Sheriffewick of the ſaid 

« Dir Danicl Norton, and while the ſaid Chamberlaine was umder-ſheriffs; 

am. 6 Jac, Neg. Pereupon the defendant demurred in law and in Trin. Term 

12 Jac. the whole Court upon publick argument gave judgement ſoꝛ the plain · 

i and in this caſe theſe points were reſolved. | 

Alt, that this caſe was not within the ſkat. of 23 H.6. both betauſe it was Judgement. 
zot bond made by 02 in the behalfe of a pꝛiſoner as Beaufage his caſe is as 

als becauſe the ſtatuate is not pleaded, being a ſpectall law. And alſo betauſe 

was not directly pleated that Norton was bigh Sheriffe, oz Chamberlaine 
merſheriffe, bat only by way of recitall in the Indenture which was pleaded. 

It was alſo reſolved that the Sheriffe might grant his under-ſheriffewict 
(hold at his will only; foz it was in his choice to make oz not to make an 
ider ber tte, but to ererciſe it himſelſe. That an under»-ſherfffe is in effec 
jnt the Sheriffes Deputte, and therefoze accozding to the nature of a deputa⸗ 
lun muſt be removeabls as an attozney is; ſo as if the Sheriffe ſhould make 
him tere vocable, yet he map revoke him. There is neither common law noz 
laute law that makes him fmmoveable. Me is but in the nature of a generall 
dalle errant to the Sheriffe and the whole Shire, as others are over the han- 
ed. His oath appointed by the ſfatate of 27 Eliz. is, that he ſhall beare hin» 
fie well fo2 ſo long as he ſhall continue in the office. It is neteſſary both to: 
t<epoblick ſervice and foz the indemnity of the Sheriffe that he be removeable 
ythe Sheriffe. 
pet it is true that under-ſheriffes have been long in uſe, and experience 
noves that many Sheciffes cannot well erecate it themſelves, ſo this point 
ws reſolved, that he was a perfect under-ſheriffe, and ſo the arreſt well made 
by him, and ſo an eſcape upon it. 

Next it was reſolved that a Sheriffe in making an under Her ite did impli- 
ly give him power to erecate all the ozdinary Offices of the Sheriffe him- 
life, that might be transferred by the law. As ſerving of pꝛoces, and executt · 
un, and the like. But he could not deale in a wzit of Rediſe;f», becanſe in 
that the Sheriffe is a Judge; no2 in that caſe of the w2it of waſte, where the 
dheriffe is commanded to goe to the place waſted, becauſe it is perſonall unto 
te Sheriffe himſelfe ; hercof it followes, that ita Sheriffe will make an under ⸗ 
heciffe, pꝛovided that he Call not ſerve erecutions above twenty pound, with- 
tat his ſpeciall warrant, this pꝛodiſo will be votd. Foz though he map chuſe 
tot to make an under · cher iffe at all, oꝛ map make him at his will and ſo remote 
ſim wholly, yet he cannot leave him an under · ſher itte, and pet abzivge his power Under. ſhcriſſe: 
00 mozs then the King may, in caſe of the Sheriffe himſelfe. But it was ſaid —_— — 
here, that the caſe here was not ſo, That the reffraint of orecutions, above ten- 
pound, grew not on the part of the Sheriffe, but on the part of the under» 
deriffe by his covenant, which might ſtand foz good, notwithſtanding the 
tpugnancie to his Office; As a Feoffee in fee ſimple, map bind bimlſelfe to 
the feoffo; not to alten though the feoffoz cannot reſtratne him himſelfe by con- 
dition. fo; the repugnancie. But the covenant here was holden boyd as being 
itinft law and Juſtice. Foz ſince by being made under-ſeriffe, be fs lyable 
law to execute all p:oces, he coald no moze then the Sheriffe himſelfe.cove- 
ant not to execute pꝛoces without anothers ſpeciall warrant ; foz that is to Covenonts ne- 
deny oz delay Juſtice : ſo this being a covenant againſt law, and being in the £*iv< vold in 
tegative, needed no anſwer at all as being voyd and no covenant in law, And 

it were not vold, yet the generall Plea of perfozmance of all covenants 
villſerve in the caſe of a negative covenant, Ten quere de ceo. 2 
U 


14 A Caſe of Burgeſſes 


of Parliament. 


But it was reſolved though this covenant were told inlaw, pet the Bond 
was good foz the reſt of the covenants agreeable to law. And difference was 
taken between a bond made vopd by ſtatute and by Common law; log upon 
the ſtatute of 23 H.6. ifa Dheriffe will take a bond foz a point 
This Covenant law, and alſo foz a due debt, the whole bond is void, foz the letter of the 
is in effect not is ſo, fo2 a ſtatute ts a ftric law, but the common law doth divide accozding to 
to luſtcrelcaps. commmon reaſon, and having made that void that is againſt law, lets theres 
ftandas is 14 H. 8. fo. 15. 

Hereof it followeth that if the Covenant fo2 diſcharge of eſcapes (r /upr,) 
were good in law and bzoken, that then the plaintife ought to have J 
and it was agreed, that it a man will take a bond to be ſaved 
ſufering one tohaveeſcaped,oz foz enlarging of him out of pziſon againft tte la 

Bonds to (ave that theſe bonds are void, And ſo are the caſes of Dive and Manning in ple, 
harmeleſſc of and the caſe of Thower and Whetſtone Mich. 2 & 3 Ph. & Mar, Dyer 118, and 
3 Alk. (01s the caſe of 2 H. 4. fo.9. foz the Withernam. 
; But this caſe is cleane otherwiſe and was reſolved by the whole court, to 
be lawfull foz the Sheriffe to take bond of bis under-ſheriffe, to d 
ſave him harmeleſle of eſcapes upon arreſts made by himſelfe ; fo ſince he 
lers his autho2ity unto him, it is reaſon he take ſecarity of him 
all juſtly and faithfully to bimſelfe and others, and there is 
intended againſt law, foz there is no lawfull permiſſion of any to 
ready done 02 to be done. As in the other caſe where the faglt is 
by the party that takes the bond upon confidence of that ſecurity, 
the beſt perfozmance of the covenant is, that no eſcape be ſaffered. 
next, that if any be ſaffered, that then be ſatisfie the party as 
Sheriffe take no loſſe. It was alſo reſolved, that the Sheriffe in 
was not bound, either to give notice to the under-heriffe-of 
N 10 make requeſt foz diſcharge, fo2 the covenant hath no ſuch thing, 
coviverorice £0 Diſcharge at his perill. And J was of opinſon, that it the 
where one is Not been againſt law toz the executions above twenty pound, and that the 
bound ro doe had been inſufficient, becauſe ft did not plead ſpecially to that negative cove- 
- = by nant, that yet it the replication were naught and aCigned no ſafficient leach, 

_—_ theplaintife could not have had Judgement; foz though the action wers well 

ä brought upon the obligation alone, pet when it appeareth that the conditine 
was foz perfozmance of covenants, now there can be no cauſe ot ad ion without 
ſome covenant bꝛoken. Andovſerve well Tilly and Woodlyes Caſe 7 E. 4 fo; 
this parpoſe, that it it doth appeare to the Court, that the plaintife hath no 
canſe of aa ion, he ſhall never have Judgement, though he had a verdic lo him 
againſt one of the defendants, 


Parliament. A Caſe of Burgeſſes of Þ arliament. 


c Any Townes in Ireland were erected into new Bozoughes, and yower 
— — 1 Mate them to elec and ſend Burgeſſes into the Parliament, all in 
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the ſaid 


«« (hall be a body Ceapozate by the name of Þ20voft, 
e munalty of the Bozough of-Dungannon, and may by that 
ce ſued, purchaſe and alien 4c. And then followeth this clauſe. . 
te prefati Prepoſit. & liberi Burgenſes Burgi predict & ſmeceſſores ſui imperpermuen 
« habe ant plenam poteftatem C Anthoritatem Eligendi mittendi & rerurnad 
ce duos diſcretos & idoneat wires ad inſerviendum & Attendendum in quolib. Par- 
te liamento is ditto regno noſtro Hibernie impoſter. tenend. And ſo p2aceeds to 
e give him power to treat and give vopte in Parliament, as other of 


Huttons Caſe. rn . F 
Quare Tmped. 


tent Bozoagh, either in Ireland 02 England, have ue 
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mur vol grant thongh indefinite, not ſaying to whom, foz 
gew in the body capable of a grant by application of lat. the 
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d"in the Delegates, ſuppoſing oy 

n bold, and by conſequence, meant to avoid the induction 
hout warrant, whereof the reaſon was, becauſe the Archbiſhop 
, xc.” here at London beg here in Parliament time, And 


then out of 
Serjfeant Hutron «-pgaped 


this fait ought to-bs 


974) that they ſeeke (ur ſupra) 
though this advouſon and Charch were tn the | 
« Iniped, there to be bought, and not here : and there alſo.a Pzobibition.©... of 
be had, pet the option was, that this P3obibition might be. granted als Lancaſter 
lathis Court, becaaſe tbe title of the advonſon ts not herebp.queſtioned, but the 
ntraſton upon the common Law, (whereof this Court hath -generall * 
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is to be reſtrained; and tho — d that. they have. 

' biditioae- ito” Chefier u- it, Tus ad of Court mad compla 

Ring, aru de fignifiod bis pteaſare both: by Six Themes Let 
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anfiored his Pajrſty wp latter, that we tauld not doe it by the 
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very Eccleſi- 9 a 28 an u 
aſtical Court 27.84 ths D>dinaxy may licenſs the ſoits ta | 
muſt remit to Court ; that the Archdeacon cannot in ſuch caſe balk his 
the nex: Court. f eee inte tee Arches « ſor he hath uo yoiner to give 4 
tan bis owns Court, and to len be it tothe next; fo; fince his x 

derten tom the Biſhop ts whonm ys is lwbogdinate, ho malt. yeeld it 100 

whom hocuortvey tt, audit manta, 43nd (0 it hav been ruled heretolog, | 
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Rot. 2508. 


Replevin muſt a/ wihcothe- taking was, bat ee « towns. After 
— —_—_— ib eh the Court, that the necleration was 
— afozeſaid ; ſoꝛ the generall Pꝛeſidents of IND — 
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—— 4 e rude — & pred. fohannes Aft 
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—— — gue di betty Ur imeliefie, Cc. EEE 
karatione pred. nulla fait mentis in que; loco averia 
ane quod debit. advorationem. per pred, I. 2 paſtas 
'babrud. primim fath. exiunc idem Johan. pro inſuffcientis 
rf». auen um ilierum habere debet, Cc. Et ſaper 
Toh. — avurimm pred. habend. bene advocat, captianem ce. 
ads ure, i de pred. in queen lece vocat. The Vicars land. Et juſt, 
e. h dit u audam Job, Gareles 'wicarinw- Hocleſia S. Aich. de pr lags, 
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Doctor James Rich vetſ.o 17 
his Caſe. - Kneeland. 


ab ſtifitns dis ante captionem, & c. demiſit prefato Wo, Aſtead pred. duas icras 
ime habend. ab eodem die per quinque annos tant prox. ſequen Quel We. 4. 
wiſe oufre al. defend, & iſſint avow pur "_ eaſant & petit returnum cru 
Im averiornm, Cc. Ideo conceſſum eſt quod pred. Toh. Aſtead habeat returnum 
periorum pred. Cc. Et pred. Fohannes Dimmocke in miſericordid. 

Pat yet it is trus that ſome declarations in Replevins art found withoat 
myother plate and avowꝛ tes and other pleas made upon them without Demats 
nr0} exception to that point, and then they are good enongh, wa 


py Doctor Iamess C aſe. 


CErjeant John More moved this caſe, Chat whereas the W totette of the stat. 23 H. 3. 
OsSichop of Winchelter did extend it ſelfe to the Boꝛough of Southwarke cap. 9. 
va part of the County of Surry, that Doctoz James Jadge of the atidience Mich. An. 19. 
«ofthz Archbiſhop of Canterbury did of late nſe to keep a Court ſometimes © 
an Souchwarke, and cite men thither from the remoteſt parts of the Dioceſſe where bne Ec- 
«ef Wincheſter, betng ſometimes co miles. And that farther, if they keep clefiaſticall: .) 
t their day and houre of appearance, they were excommunicater, and then Court incrudes 
undd not be abſolved except they would peeld fo the tranſmttt ing ot ſe Non ohen 
the ftafnte of 23 H. 8. cap. 9. tt. AA 


bep . 
(mig oceſſe of hisowne Pzo» 
fire, and canfes ariſing within that I focefle by his 2 3.5 
whe cannot call them out of the Diocefſe by reaſon ofthe ſad Hüfte Ce 


As arp. 5. Aud io the be of Wincheſter had no wong, and the 
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nellely again the ſaid fatate of 23 H. 8.Next, that the party in this cafe 
akinde of wrong. Foz whereas the Biſhop of Wincheſter hiniſelfe would 
M naw the people out of the heart of the D toceſſe where he lives hfmſelfe, 
biwops officers would dzaw them thither as moze commodiong-foz 
ttt were permitted. Belides,it depztves the ſabjec of an appeale*which 
have had, if the cauſe had begun with the inter tour Oibinat. 
And though the controverſte concerning the jarisdiction be between tpirt- 
all perſons, yet the King is the inditkerent Arbifratoz in all jurisdiaions 
fkell ſptrituall as tempozall, and that ts aright ot bis Ctown to diſtribute 
dthem, that is, to declare their bounds. And it hath beretofoze been held in 
is court, that the ſappoſed concurrent jurisdic ton that the ArthbiGop of 
Gnturbury is ſappoſed to have in the inter iour D toceſſe was not as de was 
+ but as he was Le gatus natus to the Pope, foz the Archbiſhop 
York neither hath nor claimeth any ſach, and then that power is ceaſed, R 
king abzogated with the Pope, and the late paciſe (if any hath been) is 
wt an ufurpation. And if it be permitted to be in the Archbiſhops meere 
aer, he may erec a Court of audience in every Pzovince, and call all cauſes 


tom other Ozdinar ies. 


Rich verſus Kneeland. Caſe, 


_ Rich bzonght an Action upon the caſe againſt Arthur Kneeland in Lenden. | 
Lance Regis, and declared that whereas the ſaid Kneeland was the twen -in. 11 Tac. 


te dap of Jannuary in the ninth yeare of the King, and wk befo3e had been * 
A 


a r 
18 Loggin verſ. Woolaſtun > Moore verſ. 
etherton. verſ. Webb. 8 Muſgrave. - 
«« A common Yoyman to carry goods by water foz hire from London to Mines, 
Action againſt e in Kent, and from thence to London, and where by the cuſtome Engle 
a common « ſuch Carriers ought to keep the goods delivered to them to be carried ſafely, 
Curie for de ſo as they would not be loſt bythe defanlt of them o2 their ſervants, that be 
$906s toll. 3» had delivered to the defendant the ſame twenty day of January a Pontnub. 
« teau with 50 l. in it to be carried xc. foz which he gabe him two pence, the lame 
% 20 dap of January, and that 1 had ſaffered tho goods to be laſt, 
« thzough vefault ot him and his ts upon the 25 of the ſame January the de. 
te fendant pleadeth that the plaintite the 21 of the ſame January did diſcharge him 
ce of the keeping of them, which the pla int ite traverſed in law and the defendant 
ce demurred. Nota, he pleads nodiſcharge of the carrying: alſo the de 
cc demurrer in law that there was no diſcharge, of the catring, and it 
te was adjudged foz the plaintife. And now in the Crchequer Chamber 
* Wiait of erroz the 5 nt is affirmed, and it was reſolved. that thon; 
was laid as a cuſtome of the Realme, yet indeed it is Common law. © 
Mich. 9 Ic. XA J1lliam Loggin an action of debt of 30 pound againſt Wille; 
ek. WWI wth mega 
| «« librj,the defendant demurred in law, ſuppoſing the obligation void. Ui jt 
— ec was adjudged good foz 30 yound, and now upon à wzit of erroz inthe Exche- 
— «« quer Chamber the judgement was affirmed. 
e Moolaſton verſus. Webb. * 
ch. 9. AC, 6 
B.R.& Exch, ©. ry Woolaſton by an aſſumpfit again Edmond Webb, and ps 
r 
2 0 1610. 
— — « payms ofthe ſame money untill the 9 of October following, Thit dey 
conſideration 4 fendant did al T to pap it the ſame 9 dap, and iſſue »0x ww) 
of further day, cc if was found lobe plaintiſe, and 8 given. it was al 
— foz.erro2, | { not Gewed what the defendant was 
N Bow the judgement was affirmed, log the debt was not in queſtion, us lt 
had been an ozdinary indebitatus aſſumpſit where the debt it ſelſe is the only tun 
ation of the pꝛomiſe, fo2 there it maſt appeare to the Court, but here . 
is the dap given, that is the expzele conſideration. And though it be true that 
there muſt alſo be a pet this is allowed in the pꝛomiſe being acuall, ayd 
alſo found by implication in the verdia. 
1 Thomas Moore verſus Iohn Muſgrave. 
T Homas Moore debitor le Roy fait plt. in ejectione firme per quo ming is 
Excheq. «6» Leſcheq. verſns Fohannem Ween? & wang un. W. Moore 
: te Maui Anno 10 Regis nunc ad Clergill in Com. Cumbriæ leaſed al dit Thomas 
yo — « Moore le pit. unmeaſe 40. acr. terre 20. acr. pree & 50 acre paſtnr ove les 
all in theli- ( appwrtenances in Clergill pred. habend. del Feaſt jour del Aununciation del bleſſed 
mitation of « virgin . Mary Donques darreine paſſe pur vigints un annis extunt proc heis 
the Terme, n enſuant & le ejectment eſt allege d eſtre le dit 5 Mis 10 Regi Sur rien culpdr 


te ble trove fuit un eſpeciall verdict a ceo effect. viz. Que vant le dit demiſt 
« le dit W. Moore fait ſeiſie del dits terres in fee & fic ſeiſit. le dit M. le dit 5 
ce die Maii 10. Reg. ſupraditt fiſt un Indenture del leaſe al dit Thomas Moore 
« le plt. le quel eſt trove in hec verba, (ſs. demiſit tenementa pred. habend. le 
ce dit meas ou tenement, ove les apurtenances from the feaſt of the Annunciation 
« of the Virgin Mary laſt paſt, for and during the terme of 21 yeares next-10r 
«« ſuing the date hereof fully to be compleat and ended. Per force de qu + 


te plaint, fuit poſſeſſe tanq; fuit eject. per le defend. le dit 5 Maii 10 Regu, 2 
que 


Fitaimges 2 Parker verl. > 19 
Cale. 5 Keneday. © 


elfe, tout l matter le defend. ſuit culp. del treſpas & ejeftment en le Count 
 mencon.tls ceo referre al Court. Ps 

Eng. le queſtion fait, ſi le leas trove per le Turie accord ove le leas mencon. 

ale count per un terme d ans on ne my eo q, le ltas per count fuit un leas fait 5 

Wai 10. Reg. habendum de le feaſt a' annunciation donques darreine paſſe pur 21 

arextunc ſcil. del dit feaſt d annunciation prochein enſuant. Quer de c caſe, Mes le 

ky trove per le [uri fuit un leas fait le dit 5 Mais 10 Regis per Indenture geren 

les Mais Anno 10 Regis habendum de feſto annanciationts beate Marie vir- 

tune ult. preterito pro term. viginti unius annoy. prox. ſequen, dar dictæ Inden- 

we, It was adjudged for the Plaintife in the Exchequer, and now affirmed by n 
2 of the Chiefe Juſtice and my ſelſe, by che Lord Chancellor ane 


h 


F. it hug bes Caſe. Obligation. 


Dnardus Bridge de, Cc. gen. & Franciſca uxor cjus alias dict. Franciſca Mich.z & 4 El. 
Erase A c. gen. ſumm. fuer ad reſpond. Nichol. Fitzhwgh gen. de pla- Rot. r350.C.B. 
an quod reddant ei oft; genta libras quas ei debent & injuſte detinent, &c. Et 1 
ue, Cc. Et count ſur — fait per femme dus ſola fuit. Quando, &c. Et — 

auditum ſcripti pred. & eu legitur in hec verba. Noverint uni ver ſi per for octoginta 

me Franciſcum Firzhugh 2 Goodwick in Com. Bed, gen. teners & 
ter obligari Nicholao Fitzhugh de Eaton in dicto com. gen. in octogint. libris 
u legal monete Anglia ſolvend. eidem Nicholas aut ſuo certo Attornato 
velexecutoribus ſus in Feſto S. Mich" Archangeli prox, futuro. Ad quam qui- 
tm ſilnionem bene & ſideliter faciend. Obligo me, heredes, executores & Adm. 
we firmiter per preſentes ſigillo meo ſigillat. dat. viceſimo tertio die Novemb. 
Inv reqnor. Phi. & Maria Dei gratia Regis & Regina Anglie, Hiſpanie, Fran- 
da rinſque Cicilie, Jeruſ. & Hibernie, Fidei defenſor. Archidac. de Auſtria, 
Inc. Jurgundia, Mediolan, Brabantia. Comitum Hauſbury, Flandrie & Tyroll 
ry & quinto, quo Fro & audito tidem Edw. et Franciſca petunt Fudicium de 

(+ narrs pred, quia dicunt quod pred. N. per br, & Narrationem ſuam pred. 
2 pred. E. & F. debent prefato N. oftigent. libras quas eidem N. red- 

abi revera non babetar aliquod tale verbum in ſcripto pred. continent C- 
uranmicaut hoc verbum in br. & narratione pred, ſpecificat. viz, oftogint, & 
imiem ſcripto obligatorio pred. hec duo verba, viz, ofts gegta ſunt ſcript. et con- 
m. Ve quidem duo verba octigenta nullam babent in | ſognificationem de ali- 
ju ſanma certa, ficqz br. & narratio pred. non warrantizant de & ſuper ſcripts 
Nl per prefat. N. hic in Curia probat. Per quod iidem E. & F. petunt Fudicium, 
A breve & narr. pred, Cc. Et quia pred. N. exceptionem pred. q. per inſpecti- 
mw lrevis narr. & ſcript. pred. Cur, hic ſatis conſtat non aedicit, ideo conceſſum 
pred, N. nihil capiat per billam ſuam, ſed fit in miſericordia pro falſo clamore 
ſm ge. Et quod pred. E. et F. eant inde fine die &c. Conceſſum eſt etiam quod 
ped. E. er F. recuperent verſus prefat. N. dampna ſua occ aſione premifſorum ad 
mu eiſdem E. et F. per diſcretionem Inſtitiariorum ad requiſitionem ſuam pro 
wſu et cuſtagiis ſuis in ea parte ſuſtentat. inxra formam ftat. & c. per Curiam hic 

at, 


Parker verſus Keneday. Obligation. 


N. per Parker verſus Keneday, et ſa femme ſur deux obligations un de Tr. 6. lac. Rot. 
No. lib, et Lauter de 40. lib. defendens petit auditum pred. primi ſcripti et 192% 
legitar in hec verba, Noverint Cc. in ſeſſanta libris C6. quoad pred. 60. lib. 
4d. 100. lib, defendens demurre et quoad alteram obligationem non eſt factum 
v Indiciuns ſur demurrer pro quer; 


ibr. 


D 2 Maſdame 


20 Maſdame C Sir Henry Roll verſ. 8 
verſ. ih. Sir Robert Osborne. S 


— 


Obligation. Maſdame verſus blh. 


Hil. 10. Iac. Rot. Ne per Maſſum verſus Jolly, ſur bond pro 60. lib. defendens petit andity 
1830. ſeripti Fc. et ei legitur Cc, Noverint Cc. in ſexagimu libris c. et ſur ceo 
Drmurrer et Indicium pro quer. 


8 Sir Henry Holl the younger Knight againſt 
North, Sir Robert Osborne. 


Trin g Tac. ( gz Henry Roll the younger Knight bzought a 7/4r-a»'ia Charte againg 
Rot. 2205. cc Sir Robert Osborne and Margaret his wife, that thep ould warrant 
ee unto him one Peſluage, fozty Acres of Peadow, and ſeven hundzed Acres 
ec of paſture in Kill-marſh, and declared that Robert Osborne, Margaret, and 
cone John Gebert did levy a fine, an. 2, of the King unto the ſaidHeagy Roll 

ates. of the ſaid Tenements, inter alia by the name of the mano; of Kill-ma 
c ear" (and divers other quantities of lands, and by that fine Robert Osborne and 


of warrantia 

Charte and of 

warranties ge- 

nerall at large. which fine as to the per. 

— «« ſuage and lands in queſtion was of Henry Holl and his heires, 

the defendant, © and then ſhewes that be 7 Ralph Ferne did 

| « by mit of EZnrrie ſur diſſeizin in i the common Pleas, ſoz the houſe 

Non-lenle. ce and lends im queſtion (but-dothinot tell otherwiſe 
ce plea Henry Roll required the ſaid Robert warvant unto 
«« htm the ſaid Peſſuage and lands in queſt ton, oz to minifter untohima Plex 
cen barre of the ſaid actor, which to dos they refuſed to his damage of one 


«« hundzevp . | 

” T.o kdi#the rofenvent pleaded, confeCing the fine, warrantie, and uſe, but 
e farther ſaith, that Henry Roll being ſetſed of the tenements in queſtion by 
ce befoze the purchaſe of this watt of rrantia Charte, ſcil. the ſeventh dap 
«« of November, in the ſecond peare of the king, dis ſue a mit ol ent in 
ce queſtfon, inter alia per nomina Manerior wne Kilmarſh & c. rotor. xv, Martini 
At which dap the demandants,and the fatd Henry Roll ad tunc revens liber tent, 
« Maneriornm &c. exiſtens did appeare, And the wzit was retarned, and the 
e demandants declared and demanded all the mano2s, dc. And Henry Roll 
te the tenant called to warranty Robert Osborne Knight, without ſaping pred 
Robert Osborne, and he the common vonchee. And ſo the recovery pale 
ce anda wit of fetſin of all the Pano2s vc. And that the ſame recovery as to 
kde Pelluage and lands in queffion, was to the uſe of @ir Henry Roll fog 
ce his ktte, and after his deceaſe if a marriage ſhould be had betweene him and 
«« one Katherine Hafelwood, then to the uſe of her fo2 life, and after tothe uſt 
cc of any other woman that he ſhould marry, and then to the uſe ofthe rf 
«« ſonneofhts body by Katherine Haſelwood, and ſo to the tenth, one alter a. 
ce nother, and then to the uſe of ſuch perfor as ſhould be heire male, of the body 
te of the ſatd Henry Roll, and the heires males, of his body, and after to 
0 the ue of Henry Roll, Father of the fald Henry the platnttife, andaveries 
« that Henry the plaintite, ts pet ative and fo demands Judgement of the 
ce action; and the plaintife thereapon demurves in law, and ſo the demurrer is 


I will handle this caſe ſo as beſides the points concluding, J will by the 
Bad &r.de WAY dilcuſſe all incidents to a wꝛit of warranty of Charters. 
warr.Ch.cap, The caſe is rare and of impoztance, foz a ſatt is ugnacivilis, whereof Bratton 


ult. ſpeakes pꝛetllp, tractatu de warrantiis charte capitulo ultimo: ſicut attores ar- 
mant 


Sir Henry Roll verſ. 
Sir Robert Ocborne, © 


+} 


21 


11 
nanur actionibus et quaſi gladiis acc inguntur, ita res muniunt ur exceptianibis et 
iſenduntu, quaſs Ciy peu. 

be wzit of warrantie of Chanters, as to the fixing of the warrantie. and 
ing the poſſeſſion; of the. warrantoz, is either pzoviſionall oz remedial. 
The-ficlſt is in caſe of feare and p2oviſfon. 

Lhe ſecond fn caſe. of loſſe already ſaffered. and to be recompenſed by value 
jr exramb110m , AS Bracton ſpeakes, 

Jhola tbereloze fir that nothing appeares in ths Count in the pꝛincipall 
caule, but that the plaintile ang bt to habe Judgement. 

hold againe that upon the barre confeſſed by theplaintife demurred Jadg- 
wats to be given againſt the plaintife. 

Amit and Count in a V rantia Charte muſh have foure points compleat in 
han; tat is to lay, 


Bracton. 


Fut, be that bzings it muſt be tenant of the land, the dap of the wzit pars Point. 7. 


Sent bo by a convepance, 
paſſe, og at the leaft if right be releaſed, oz confirmation. made 
_ de maſt be Tenant of tho land to whom it is made in was- 


wit mal be bzought hanging the pzinc 
rt ns — 


warrants over, may have a rant Charte, whereof I make the 
upon all the beokes thus. That it is a good inthe Marana 

that the piaintiſe was not tenant of the land the day. of the wzit pur- 
Mir do Cher 59 24. 3. 25. 7 E 4 12 & 17E. 3.44.16 H. 


\ Garrantic des Charters 29 Bratton traſtuat ud Hf arrantiis Charts 18. Thus 
l Charte defendens poteſt excipere' quod querens non tenet terram de 
it ſeemes to be a Plea but pri facie, fo; ſo it is allowed alſo 7 H. 4. 18. 
dan it is concluded that the vonchee may have the wait, when be cannot 


pleaded, that the piaintife 

; But Fitz. abgidging the cafe fab, that if be 
by voucher, the day of the init purchaſed, it would: have ſerved, an 
E 3. Fitz, Warraytia Charta 22. in fine, Burton ſaith, thai 


not be impo;ted unta folly, i02 as a man may vouch comming 
h luer this wit as it is innatorsof a voucher, is equatly 0 be 
thereſaze 41 E. 3. +. tf the Tenant by the Courtefie grant his effate with mar- 
Wntie unto I. S. and comes in as vouchee, ho hall have ative of him in reverſion, 
ul de were Tenant in poſſeCion,and 43 E.3.23.If a Copartner make a ſeatfe- 
unt with warrantie, and comes in as a vouchee, he ſhatl have aide to deraigns 
it warrantie paramount, as if ho were in yolſeian, but whete it hath been 
ad, that upon a releaſe 02 confirmation with warrantie, a man tannot vouch, 
Wherefoze be ſyatl babe a warrantte of Charters, 12 H. 7. 12. 

It is clearo that as to him that warranted be may, 4 E. 2. Fitz. voucher, 
44.& 11 H. 4.11 H. 4. 19. 38 E, 3. 13. But the caufs mip be gy" 

man 


whereby the land whereanto- the warrant ie is point, 2 


is made tenant of the land in demeaſne, kotz of that there hath Explanation | 
queſtion whether the vonches 03; defendant- in the: #7474» tia Charte of the 1. point. 


„ 9 * * „ 


Sir Henry Roll verſ 
Sir Robert Osborne. 


Explanation 
of the 2 point. 


Explanation 
of the 4 point. 


—— the voucher, and then the tenant is dziven to bis wars 


rantie of Charters, foz default of his voucher in deed : And lo the books 12 H. 7, 
is in that ſenſe true, foz if the defendant ſhould vouch as he may againg the 
vouchee; and be counter-pleabed by the demandant, truly hee ſhould loſs his 
land and the aide of voucher too, foz he were paſſed the requiring of a new plex 
of the warrantoz, when he had been by the voucher counter: pleaded befoze. 

As to the ſecond point, ſee 24 E. 3. 35. where the plaintife in warrantieer 
Charters counted, that the demandant infeoffed dim by the Charter with 
warrantie, the defendant pleaded rien, paſſa per le fait et Bratton traflaty de 
Warrantiacap. 9, Sect. 5. Excipere poteſt Warrantus quod licet C har ta de Feeſfa- 
mento ſufficiens fuit tamen donum fuit inſufficiens quia donatus nunquam habuix 
ſeiſinam in vita danatoris, ſed poſt mortem ſuam intruſit. 

Allo 44 E. Fitz. Garr. Char. i 8. upon a releaſe with warrant ie pleaded, that the 
party to whom the releaſe was made, dad nothing at the time ol the releaſe unde 

And to the third point, the Regiſter 158. affirmes that Rule, and ad- 
deth, f judicinm inde redditum ſit, non valet hoc breve, But this muſt be well 
underſtood, foz clearely it map be bzonght befoze any pzincipall Plea, and alter 
the Plea take any other end then by Judgement oz diſcontinuance and the lite, 
And J am of opinion, that befoze execution, it may be bzought if the party 
pꝛaped dis Plea in time, foz till execution, he is in of the eſtate warranted: 
but if the execution be had, then the warrantie failes with the eſtate, 

To the fourth point, Tyis wzit and Count is in place not ofthe voucher, 
foz this is generall, but of the deraigning of the warrantie in caſe ofa voucher, 
and pet in ſome caſes it ſhall not need to be ſo ſpec tall as the deraigning, any 
therefozo if a man bzing a era Charte upon a warrantie of land and ſhall 
obtaine jadgement, be wall uſe that Judgement after foz rent demunded i ce, 
covered, if the warraniie did extend unto the rent 31 E. 3. Fitx. Garr,Chaninn, 

And yet upona voucher in like caſe it ſhould have been moze ſpeciall, thy 
reaſon is apparent, foz the rent is ved when he voucheth, but tt maybe 


it was not fozeknowne that rent would be demanded when the w2it of ware 


rather, if he cannot vouch tn 
meanes to diſcuſſe whether 
ſuſpended when the warrantie 
diſcharged of rent. 
How, to the objections that have been, oz map be made againſt the Count. 
Firft, it map be objected, that he makes the canſe of au ton, becauſe he was 
impleaded in a wzit of entrie i» J. Per, in which anion he map vouch, and then 
by Fitz. N. br. 134.D. & I. it may ſeeme he cannot have this wztt. To this I 
anſwer that the wzit of-entrie in Per doth admit a voucher indeed, but that 
mult be within the line; but the wzit of entrie i» Per in the declaration is lab 
generally and ſo might be in the Per by ſome other, and not by Osborne, and 
then by that means being dep3ived of voucher, ho maſt be admitted to this mit, 
foz ſo it is pzovided by the Stat. of Weſtm. 1. cap. 29. expꝛellp. 


Bat my platne Anſwer is, that the watt of warrantte of Charters will ye 


upon all actions reall, and map be bzought either befoze oz hanging thoſe actions 
though a voucher lpe in the actions, and ſo it is reſolved 9 E. 2. Fitz. wart, 
Char. 30.18 E. 3.42. Fitz. Garr. Chart. 8. though it be ina Formeden, this is 
beft in the abzidgement, and 2 E. 3. fo. 6, in warrantte of Charters again 
the heire, he pleads that the Formedo» is hanging of the ſame land.: non alocas's 
although he may rebut. 41 E. 3. of Garr. Char. 19. in Formedon, and Fitz. Nat. 
135. D. where his wozds are, that a man ſhall have a wit of warrantieol 
Charters, though be may vouch in the action that is bzought again him, and 
if he recover and after loſe in ths action wherein be voucheth, be ſhall haves 
wett ol Habere facias ad valentiam Within the yeare alter a recovery in VM, 
Charta, and the reaſon of this is cleare, foz he ſhall binde the land from the % 


of the arr411i4 Charte, (though he cannot have execution untill he take = 


F oo a. a Wwe ˙·» as ew www cow mr ww . 1 


ming 


Sir Henry Roll verſ. 
Sir Robert Osborne. 


: 


© apon the voucher he ſhall have it but from the time ot the 
qopbe delayed ; And therefoze: Jam of opinton, that he may bing it eben alter 
uber, becauſe that action may be diſcontinued and fails many Wayes, and 
{tho war rant ie of Charters be neceſſary, and this reaſon ts erpzefiy given bi 
4 E. 3+ and by Fiz. Nat. br, And Firz, Na. br. in other plates 13 5. A. mut 
d that de muſt not relie upon this wurtantte of Charters; by 
voach and reque@ Plea accozding to his caſe; as heſaid, 135. A. And 
i619 E. 3. F-Garcy chres 9. 31 E. 3. F. Gar̃ty chies 22.18 E. 3. 42. F. Grity 
dis $. belt in tho abz ibgement as befoze I have (aid, and it is beſt ton bim that 
is to warrant, to make entry of the plea that he tenders in the recoꝛd of the a ton 
awhich be is to plead per Brian. 16 H. 7. 6, pet I fee not well how that can 
ig im both requeſt and tender are matter of fac. | 


m bath not, be can have ns beneflit of arr avtia charte. 


another objection map be made, that ſince heonght to vonch ObjeFt, 2. 


bis is already antwered in part by tho nature of tho voucher in the lien, Uv 


wdallo it appeares not that it was come ſo farre as he might vouch, - 

Mit de ovjeed that he bath latd that de did requeTt to habe a plea inbarre 
gloiſtred whore the vonchee may plead in abatement as well as in barre us 
weatric of the demandant ſince the voucher : Foz it it were befoze, it mut 
ended by him to extozt the warrantte, becauſe the. tenant did not plend 


Wache ball warrant accozding to the nature of the caſe by-voacher;tf he be 
des oz otherwils by plea, and therefoze the adding ot requeſk of plea in lat 


lane. 
Ati anſwered that he counts that he did requtre tho defendant to wartinit Surpluſage 
end which ts enough; And ſo is the booke of pzeſidents, fo; that tmpoꝛ ts hurts not in 


AMbertepted that he bath detlated to his damage where no loſſe appeares. OHject. 4. 


Is true that he wal recover no damages but where he hath taken loile by te- 
already had againſt him, 41 E. 3,7--3 E.3.21.& 18 E. 3:42.F.Garr,Chatt, 
Le therefoze he ſhall not have damage whero the warrantfe of Charters fs 
iwoght beſoze the action i timet. Andſo (S 21 H.6, 22. and therefoe it it by 
dd be the defendant, that the-plaintife is not impieaded, the plainfife thall 
prſently have bis Judgement, but no datinges. Bet yet he Wall declare td 
kmegeacco2ding to the fozme, which is not range in 
nlaped fo; the Ring. 

Lixiolſe whereupon the piaintiie may have damage, is not onely where 
wiho-pzinctpati acton damages were recovered againff dim as in an Afſffe 
de l; but aiſo where the land yath been recovered oftety;a5 tn a_Formedor 
Stheiike,4r E. 3. F. Garr. Chat. 19. 42 EB. 3.7. 48 B. 3. 20. But pet the caſe of 
Ez. 20. is Inter Anomala, do) chert the cad Wis, that Ghere one Charnell 
dane warrantte againſt himfelfe and his heltes, and ali others ſaing by bes 
alufou ; upon a rr. Chartæ, it was found that the p) inicipalt action, (a forme- 
as bzoaght by his colluſion pet he could have no damages, becauſe he had not 
bt the land, whereupon he had now bzought a wzit of vece(t upon the trouble 
ind charge that he ſuffered by colluſion and ſait, and declared upon the verdict in 
eur. Chartæ, finding the colluſion as binding the defendant tv; that point. 
Ind ſo becauſe the defendant could not deny that the Court gave and 
»\ damages. But note that this fozain action is nd ground fo; the like in 
lierſaits of warranties of Charters ; foz this particular warrantie grew 
ialluũon. whtch ts nothing to other warranties ; and ſach a p2actce by coltuſi 
vill beare an action without warrantie- The onely ufe of that caſe was, thut 
hep allowed the verdict in one actor} to be a convictton of colliſion in another, 
which was hard enough. 


is tothe objection made by my bother Nichols, that by the Coumt it felfe Object. 5, 


the warrantie is loſt, by reaſon that this part ofthe land is detlared 
yon the fine, to be to the aſe of the plainttfe, and the telt Walt de iftended to 
tenſe of the defendant who made ſhe warrantie. 


— 
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Anſwer 1. 


Anſwer 2. 


Anſwer z. 


J anſwer it th:ee wayes. 1 

Firſt, that there canbe no inference touching the uſe of the reſt,vecauſe there is 
no mention of it in the Count, but a meere omiCion, neither is there 
that it Gould be holden conleſſed and not denped, foz it is in no ſozt within the 
count oz the reaſon of it, which is todemand onelp warranties ofthis parcel ot und 
which was put in ſuit in the wꝛit in the Per, ſo there is no cauſe fo; this 
to ſpeake of the reſt of the lands, ſaving the neceCity of the fozme in 
a fine oz recovery, which is a recozd which muſt be entire, whereas it it ha) 
ha it might have been pleaded foz this parcell of land onely, 22 E. 
4-0. | 

Another anſwer is, that it appeares out of the barre of Osborne, that 
whole Panoz, tc. was demanded in the watt of entry in the poſt againg the 
plaintite Sir Henry Roll being tenant of it, and that he vouched of the whole, 
and judgement paſſed, which pzoved by the confeſſion of Osborne (that is, t 
n__ the warrantie) that he was tenant of all and ſo he muſt have the uts 
of all. 

Another anſwer is, That a warrantie map be ertinguiſbed indeed by refecf, 
ment to him that warrants, but it is againſt nature to ſay, that any thing 
can be ertinguiſhed that never was, foz here the cogniſoz ſhould make a 
warrantte, pzovided that it would be no warrantie 03 voyd, ſo the ſame man 
that makes it ſbould kill it in the birth, therefoze I hold it plaine that 
the warrantie which ſeemeth literally intire, Qhall by ad of 
conſtraq ion of the law be divided in this caſe, ſince it cannot 
ding to the entire wozd : as if J infeoffe H. of :00 acres in | 
bimſelfe foz 50 acres, oꝛ of theteoffoz oz of a firanger foz the other 50. acres 
tertaine, and warrant the lands to the feoffee and his heires ; this wirrantie 
is cleately divided by the meaning againſt the letter foz the warrantie fo ſo 
much as is to the uſe of the feoffo; himſelfe and his heires that doth warrant 
never tooke eff, and when it is divided to two, that wozd that ſeemed entire 
at the firft,is tobetaken readendo ſingula ſingulis; for this purpole, the cult of 
the Lozd Dacres 26 Eliz. was reſolved thus, William Lo2d Dacres made a dee of 
feoffement of lands in divers Counties dated 15 Oct. 4. Maria upon cont 


+ dition the feoffee ſhould infeoffe him of all the lands within 20 dayes 


Now to the 
Barre, 


»d VV »W Wh 


after the date of that deed, and it was reſolved, that if William Lozd Dieres 

did make his feoffemenf, but of part within the 20 dayes, the condition 

was not bzoken though all were not reconbeyed within the 20 dayes accozding 

ko the letter of the condition which is intire as the warrant ie, the reaſon was, 
becauſe it was his owne fault, that it was not conveyed, withoat which it could 
not be reconveped, and therefoze the letter was abzidged the condition being 
taken that he ſhould reconvep ſo much as was conveyed. But now the caſe (tan- 
ding thus upon the plaintifes declaration, all the t ariſe upon the 
en which is confeſſed by the demurrer. Out of which ariſe 
thele points : 

That the plaintife having the whole Panoz conveyed unto him by fine with 

warrantte from Osborne. 

De bath divided the land. 

Next he hath divided and changed the eſtate. 

* * hath done this by common recovery, by which they that come in are 

polt. 

Againe he hath voached Osborne once already in that common recovery, and 

ſo hath had recompence oz poſſibility of it by Judgement, 

This point is to be underſtood if the voucher of Osborne, as is already alles- 
ged, ſhall be underſtood of the ſame Osborne, becanſe it wants the wo 
preditt, 

But if it ſhall not be under tod the ſame, then it will come to this queſtion. 

It a man have divers warranties againſt divers perſons, and then in an 

Acion bzought againſt him voncheth one, and omits the other, and 3 
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ery with a judgement of a value, whether he can ever have benefit of 
the other warrantte. 

And upon this will ariſe a queſtion by wap of diſtinction, Whether this will 
ze all one where the recovery ts upon title, and where tt is a common recovery, 
inder what differences. And firſt in gonerall, which i a kinde of Rey to 
the particulars that Wall follow, A obſerve that a warranty is & great ſervitabe 
apon him that warrants, and upon his eſtate, and is a ſervitude againſt common 
right, and hangs ike a cloud ober him and his inheritance, as Hanniball ſatd 
of Fabigs Maximus, fo it is in law taken ftrialy and literally. 

and therefozs tf a man convep land with warranty again him and his heirs, 
ins heire on the part of the Mother ſhall not be douched by this, as long as there 
wa heire on the part of the father, 19 R. 2. ff. Garr. 100. 49 E. 3. I I. except 
ihe by reaſon of a Signiozp' of lands of the part of the Pother 5 B. 2. Fitz. 
mp 207. And tt de that warranted have no lands but Gavelkinde, yet the 
mant may vouch the very heire alone, 38 E. 3. 22. but it is true that he wap Charge of 
nuch alſo the other heires foz poſſeſſion, and ſo he map donch together with the beires upon. 
hather which is hetro unto the father warrantoz, the Acer who hath the land by n or 
wſeſio fratr. 32 E. 8. ff. Wonrher 94. 43 B. 3. 3. But t the land warcanted cbüg don 
—_—_ — rk —UU U—U—Uü ᷑ Bozounh Bagliſh giger. 
u Gavelkinde,ſhe ts remedy, fo2 ſhe cannot douch as be tre alone, oxtept 
aum in as douche fo3 poſſeſſion with the dery hoire, 3 2 E.3.Ficz.Tonchet v4, 
Hs. 33. Vet note that it a man binde himſolfe and his heires in an Obiiga- 
in mvieaves land xt common law und land in Gavelkinpe, the credttoꝛs mini 
un ie heires 11 E. 3. F. debt 5. 11 H. 7, 12. And fo in that caſe if ho havs 
we heirs en the part of the father, and another deire on the part of the A 
and both have land by deſcent, he ſhall have ſeverall ad ions, and executioris ſhall 
e he may take it again both ; ſo it appeares that the conffraction of 
unis ftricer where the hetre is charged with warranty Reall then whero he 
ucherged with a chattell. Uporr the ſame reaſon is the cafe adjudged 18 H. 3. ff. 
cher 281 & 23 Eg. ff. Gart. 77. If a man grant a ſighiozy with warranty and 
the land E fcheates, the warranty is utterly lo#, and not only foz the ober valae 
though it come by act in law, foz the booke of 23 E. 3. ſayes, that a covenant ſhall 
unn fr ict. per 9/e/by; and that the warranty is lot is adjadged 183 H.. 

Nen to the ftr it objection that the demandant hath divided the land by his own Jo the frſt 


ut. the recovery after the wartantte created. It is to be obſerved that the Meade 
of the lands, 


and appoztioned pro rata; ities common! ap- 
putenant becauſe it is againſt common right it is loft. 
Fa man have a rent charge granted him of twenty pound a peare, and he 
— yeare of it to a ranger by fine, the tenant ts not competed to 


do tu theſe and the like caſes againſt common right, I unit not be made fab- 
ſect ts utvers vouchers 02 ſuits of warranties of Eharters, oz fo ſandzy diffreties 
mygrant made and meant but one, | 
Now ſecondly, where he hath changed his effate, the caſe is wozfe, fog the To the ſecond 
ats muſt remaine the fame in the pꝛidtty, oz muſt de made the ſame inrepye: objection, viz. 
ntation that it was in the time of the warranty created, when! you come to t. — 
touch oy to bing your v arrantia charte ; und theretoꝛe if the husbany and tutte * 
u yntenants and a teleaſe be made to them with warranty, aud then the 
d alone makes a feofXement oder with 32 und (s — 
vouc 


—̃ — 
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vouched alone, he cannot vouch over, 10 E. 3. 52 Fitz. Counterplea of hx. 
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rantie 15. 
Do ifa woman tenant intaile and her husband make a leaſs par ave, vy, i 
in an action they be received they cannot vonch over, 45 E. 3. 18.& 46E.3.24, 
But if the leaſe had been only foz the life of the woman, upon the 
mig ht have vonched, foz by repzeſentation they are in of the firft 
As when lands and 
partition and one of them is impleaded, he ſhall not vouch alone, but hail muy 
atd ol his fellow, and ſo ſhall put themſelves in repzeſentation of one heire, and 
then vouch together. Bat if ons parcener alien his part oz make 
atd pzaped, the other ſhall vouch alone, 27 H. 8. 58.4 H. 7. 2. 20 H. 6.2 & 


43 E. 3. 23. | 
be, and ons of them alien with warrantie and comes in as 


Jftwo coparceners 
vouchee, now he ſbatl pray in aid of his fellow, and either have pro -a;4 upon 


warrguties deſcend to two parceners and they make 


tie by change of eſtate) he muſt ſhew how the efate is changed, ; E. 3. 51. And 
lo hath the defendant done here in the pzincipall caſe. 
Andas this caſe is here it is pet moze 


other 
eſtate then that the tenant bath,44 E.3. 3 8. 41E. 3. 7.where the voucher demande 
noz the tenant makes not anp ſpectall 


| — a 
ſhall recover but to; life, but if the deed be entred, and J except not to if, Brook 
recovery in value 8. I ſhall anſwer fee ſimple. 


accozding to 

| | | d upon tt, it had been then too late to 
have pleaded this be Chould have pleaded befoze in the fomer action, 21 H. 
6.41. & 21 H. 6, 22. F,Garr, Char. If a diflefſo; in an action bzought againft 
bim vonch oz make requeſt to have a plea miniffred unto him 03 bing a wit of 
Warrantia charte, and then after that the diCeiſee enter upon him and put him 
out and he reenter, ſo that he is in of another eſtate then was warranted, pet hee 
ſhall recover. But otherwiſe it would have been if the entrie of the diſleiles 
had been beloꝛe the voucher requeſt and watt, foz then the vonchee on defendant 
might have ſhewed, that he had been in of another eſtate at the time of the bouche 
and wzit. Out of which caſe cited and allowed by F. Na. br. in this mit de 
war. Char. Jam cleare of opinion that if a man have land conveyed untohin 
with warranty, whereupon a ftranger bath right to enter, and he bzing his wiit 
of warrantie of charters, and hath judgement, though the ftranger after bzings 
no acion but enters, he wall babe his erecation, fo2 a voncher and requeſt of 
plea are required where they map be had: but in caſe of entry it may not bs, and 
the warrantte is againſt all eviction by eigne title, either by entry oz by adion: 
which I note to warne men how they pzoceed againſt an Ejechione firma, whe? 
n o boucher no; requeſt foz plea can be bad; foz if a man fozeſeeing that his title 
is deteaũble by entrie bzing his wzit of warranty of charters againſt his _ 
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jadgement, if the ſtranger that hath right ot entry (eale bis leaſe, this 
ww cauſe of recompence, but let him look that he ing bis ag ion in 1. — 
Che next ts, becauſe the plaintite and his Father who is in the laſt Rem. in To the third 
ke, and the reſk come in by recovery in the pott, in which caſe they can take ng oblection viz. 
ail of the warranty, which can beertended no further theo as it is lunftgb, r gans. 
Fals, either to the parties an their hetres 03 Aflignes and de that recovers is N. Son 
neither, but above that eftate, and where one comes under the gſtate, pet if he f 

whom the warranty was made, he is ont of the benefit. 

22 Al. 69, It tenant in Power tnfeofe 


yilleine dye and then the I 02d enter anÞ be impieaded, 

= . 
in Dow „an 

— the Loꝛd could not ſo mach as rebut the byire v 


But becauſe this is u common Recovery, I will enlarge a little at my ſelfe in 
iin learning ſake and tor ufe, though it makes not diregly foz the caſe. 
J with warranty f 


| ze ft 


have lands that J hoty in Bntahts fervice by p3wnity and 
«oy ras ofement of them to mine one uſe, 
withe p 


RET on: 
! | | he Tho A Borios t 


8 to the aſe of himſelte | 
„ g Reverfſon. 


vouch 
4. War tie . Charters f- 1 _— 4. 
im, having fozmerly yonched 10gemans and rec of ſulng Osborn 
i cleare he cannot have recompence II 25 nere char” 
d$ſerved in the firft,as in a Scir. fac I 12 
| jverecutod already, and that the deman Lo Ancefa: 1 — 
et the fine 23 E. 3. F. Garr. 77. .If I have | 
wer vouch again, foꝛ thoſe lands by fozce of the firſt warranty. ilp 


we krecuted. And by the ſame reaſon, it i once have had tohahe 
oy a warranty J [ot vochagatoapon the awe wry ot re 


And if you will reply to me that the in Osborne 
ad his wife, and the —_— — Ane 


enelp, J 
hat then it wu be underſtood that they are two {yer | warranties, 
wd then in vouching the husband onely ho renaunceth AE UURAYT 
iis wife, as after ſhall be ſbewed, but it cannot be ad 
virrayty by the wife ſhould be voyd, 03 ſo E 


E 2 
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Point to the 
fifth viz of 
diyers 
Wotranties 


the woman warrants on the contrary part, ſbe is kound though the hath nothing; 
pet it is true that to ſeverall reſpects a warrantie may receive ſeverall ſatis» 
factions by parcels, but not totally. And therefoze Hill. 5. Jac, Regis Rot. 47. 
in the Kings Bench the caſe was this ; That one John Rudge did grant cer, 
taine lands in South Molton in com. Devon. unto John Pincombe, loz his 
lite in the fifteenth peere of Eliz. and in the 3o yecre demiſed the ſame unto 
one William Hunt foz 21. peeres to beg inne after the death of the ſame hn 
Pincombe, and after 3 2. Eliz. granted the reverſion of theſe lands unto Amy 
Pincombe and others foz their lives with this expꝛeſſe clanſeof wartantie fol 
lowing. And the ſaid John Rudge and his heires all the pzemiſſes onto the ſci 
Amy againſt all perſons clayming by the ſaid John his anceſtoꝛs oz heires call 
and will warrant, acquit and defend dur ing the ſaid terme. John Pincombe 
Atturned and died, Amy and the reſt entred, upon whom William Hunt the legee 
entered, whereupon Amy and the reft bzought their action of covenant againſt 
John Rudge to the damage of 200. pounds: And the defendant pleaded in barre, 
that the plaintife had fozmerly bzonght a warrantia chartæ againft him upon 
the ſaid warrantie foz the ſame land and that it was pet hanging undetermined; 
and the plaintife demurred in Law, and it was adjudged foz the plaintife, and 
upon a w2it of erroz bzought in the Exchequer Chamber, the fozmer judgement 
was affirmed ; the reaſon was, that though the warrantie was annered 
the freehold, pet becanſe the impeachment was onelp by a leaſe ſoz preres, 
which there could neither be voucher noz Warr. Char. noz if judgement had 


7 
Zi 
E 


— 
2 


| 


the freehold, itits fo be yſed as a 
Out of which jadg | 


by | | both Courts, 
that a warrantie of. will freehold defeated 
by entrie ; and that 4 warrantie may have foz ſeverall 
effates, and that a tie of it ſelf reall map covenant to 
recover damages and by the ſane if a man convey lands in fee with 


T 


warrantie, and the tenant bzitg u want chart, and hath judgement pr 
& tempore, and then a ſtranger an eſtate ſoz terme of life, he ſhall 


: 


pzove ; foz he loſeth not the land warranted, b 
ſo the inheritance of the warrantie rema 


wholly executed and ſatisfied, and ſo extind. 
caſe of a recovery and voucher pꝛoper and Bon fide: but 


of the p : fo there are covenants foz recoveries with double, oz ſingle 
d, eg 


was dzought againſt him, he could not babe advantage ol both, but muſt bold him- 
ſelte to ono. And therefoze 9 H. 5. 12. one bzonght a Scir. ſac. upon a fine as 2 
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to two parceners, the tenant pleaded in barre a fine levied by the two parceners 
warrant ie, and relied upon the warranty, and the plea was holden double, 
ind he fozced to relte upou the warranty onely of one. And ſo likewiſe 31 E. 3. 
Fitz. voucher 25. It one have divers warranties, and they fall by deſcent upon a 
perfor, hire unto them both, yethee muſt be vonched onely as heite unto one, and 

is apparent, (whether pou regard the demandant oz the vonchee) foz as 
tothe demandant it is a kinde of plea in barre, and therefoze ought to be ſingle, 
mn tho demandant may counter plead the poſſeſſion, of the vouchee and his 
anceſto2s which bee cannot doe if they be divers. 

And againe, the voucher of the tenant againſt the vonchee, is a kinde of 
demand 02 ſuit, and therefoze ought to be ſingle, and the vouchee may counter: 
the lien which he canaot do if they be divers. Yereof it followeth that 
dum he hath his chopce of vonchers, and takes htm to the one, and thereupon 
to judgement he loſeth the other and can never reſort to it again, 
wincaſo of divers pleas in barre where the ad ions come to a finall judgement 
one. But if a man have divers warranties foz the ſame lands, he may 
havo ſeverall w2its of warrantie of Charters and judgement upon them, and 
dtn Fitz. N. br. 13 5. I. and that may give him double remedy, oz not as the caſe 
um be. Foz if ho bs after ſued fo2/that land in an action wherein bes may vouch 
tut one, then be can never take adbantage againft the other, becauſe hee did 
in douch himaccozding to the fozmer rules. Bat if he ſued in an action where- 
ul cannot vouch bat may require plea, and he doth require plea of them both, 
andthey both adviſe one plea, and he plead that, and loſe, he ſhall have ſeverall 
| inft „but if adviſe ſeverall pleas, he can have no 
neomponce but again him whoſe plen be followed. Bat if the land bee not 


29 


„and ſo be ſhall have double 

uu to his lolls / foz otther of them warranted the whole, and neither of them 

jath'coloar to p3zap'apd, oz make uſe of the recompence that the other hath - 

feeldod lo) his eaſe. 44 — 
Counden verſus Clerke. Hill 10 Jac. 


Rot. 3315. 


(Gar Connden the pounger, bzought an Ejectione again Thomas 
JClerke of 3. acres of paſture in Newington, of the deviſe of George — 
unden the elder, upon an iCae of not guilfy, the jury tound a ſpecſall verdta, or che 
y ono William Counden was ſeiſed of” the faid land in fee, and held them naive of the 
vithothers in ſoccage, and had iſſae one J ohm Counden and Elizabeth Counden Deviſor mult 
ad that the ſaid' Elizabeth tooke to huſband ons Ceorge Dalton, and hap fade very 
Wunde bim Jane Dalton aud Elizabeth "Dilton, and died, and that William Gf Beviſesand 
td eitherofthem 10. pounds a peere during their lives, iuuing out of certaine large. 
lands in Southwarke, called the Woolſack rents, and therein had thts clauſe. 

ſtem, as touching all mp lands in Southwarke, and in Newington Lambeth; J — 5 
md Greenwich, whereof J now ſtand ſeiſed, which of right will and my one- "{. given for 
Vintent and meaning is, ſhall deſcend and come unto John Counden mp ſonne Clerk, chat is 
iter my deceaſe, this is mp deviſe. And then appoints that certatne friends for the 
me ſhall receive the pzofits of them till his ſonne ſhall come to 24. yeeres, Grandchildren 
mndthen they to make an account and ſatisfie him. And then addes this clauſe, f ef be 
Modded alwates, that it my ſonne J ohn ſhall happen to deceaſe without ifue „ill becauſe 
dis body lawfully begotten, that then J will all and ſingular my ſatd lands, che Deviſors 
tenements and hereditaments, and every pattell thereof unto the right heres brocher could 
mdpoſterity of mee and my name foz ever, equally to be divided unto and bot take by it 
imongt them part and pozttion like. And that then. and in ſuch caſe I will and be- 
Weath unto ] ane Elizabeth Dalton, and to either of them one Annuity oz yearely 
rent of 5poundsa yeare a peece moꝛe, iſſuing outol the Woollack rents fo; * 

r 
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their lives Then the deviſe; dyeth, and John Counden the len ne dreth wan 
ont ine, then the two grand-chUdzev, Jane and Elizabeth Dalton 
beires, and anake a leaſe of ide lands w que ion to the defendant 
Clecke who eaters, wes whom George Counden the elder, 
William Counden the deviſe; of þis dae and whole blood centred 


= 
Clerke dhe apteudant was latvfull, then they Cad 403 the plalutice, & nat gy, | 
the defendant. | 


certain conſequence, 
The next point is. whather the kimiatiou & it were 8 deed, could carry this 
land ts the b2other. 
And the third is, whether it can ca the land io tbe b2other in caſe of while 


as this io. 


( which — — 
the lumitation at tar following rigbt here 
an and mill veſt alſo in s ſanne, 193 this is 

raiſe ate Giuple o nie one 
chaſe, yeither by canvpance of ap, no by ale, 


Naymoze 4 H. 6. A 4 | 
his heirss, the devile is wand, and it wozks 


Dicr 126, Pabt again the 
third part ol 20 Sees byaaigont, the hole, avd if 
was found that the obligoz his father is 
defendant his ſonne and heire ſhould come unto the full age of 2 and 
from thencefozth to him awd is ewes, and the 
plaintife. But it may bs ſo limited unto beires name 

I. & Mg Gretwolg 


al beire use in ie M. 4 * 5. Phi 
modes fo Ries 
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not. agreeing in appoaraonce with the datcent. 

J ſecond reaſon is, hecanls ebe dl ing that the lande 
ſonne, is jnſt the ſametbat tbe & av speak. it is 
the reſt of the deviſes was 
ths caſes are hefoze. Mbis A bie 
land ſhall go to wy baires mules. 
Phil. & Mar. Dier 126, ig ä 
u deviſe wade to tis foo and ire, and bis beires is utteriy void, 
it is not to the bees aallantbe, at to ie perſon that is hoire 
though the limitation fo the he tines males be ſpoken couditignally by f 
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if John dye totthout illae, that is an o2dinary limitation of a rem. as in a fine 
þ contingar, pet the rom. 02 reverſior takes place pꝛeſently. 

A third reaſon is, that that part of the mill may take effect in all the wo;ds, 
ad pet it may ſand as I takeit,foz the wozds are, that the land hall de- 
tend and como to the ſonne, which is in all parts true; ton it (hall come to 
him in taile by tho deviſe, and the re ver ſlon bydeſcent. | 

Bow if the caſe ſhall be taken thus, then clearely if the reverſion beſteb 
#thoſonne in fee, it maſt of neceity deſcend from him to the daughters of 
bs ſiſter and not to his uncle 
Co tho ſecond point when tho limitation is made fo the heires males 03 females, To the fecond 
phether it be by way of parchaſe, oz by way of deſcent, they that will take Pint 

have both woꝛds ver illed in them, that they maſt be heires and alſo males 
g females. Butthis hath a divers conſideration, and upon divers reaſons 
paſe of deſcent, and in caſe of parchaſe, foz the wozd heire is ſometimes 
un abſolately and as the Grocians call it 275; 03 fimp/iciter, ſometime 1 n 
g ſecundum quid og per accidens: ſometimes in 4bſrato ftanding 
ian, and of it ſelfe ; and ſometimes oncret 2 with land 
ts right beire, as 


* — 
—_ 


the Common Law,z7 & 38 H.8.B.deſcents 59. 


s K 


Engliſh to I. S. and þ 
told, and ſo the land ſhall retarne 
wiher, 02 in Bozongh Engliſh 
elame in ſtate and quality as 
» me and my heires, oz upon 
heires 


wheires it ſhall goe to my 
atome, but it is a new thin & 5. 
Klar, Diet. 163. and that is the reaſon of another difference, 9 H. 7. 24. 
elles caſe, that land by deſcent falling upon hall be taken from 
vierer heire aſter bozne. Not lo of thele parchaſes. | 
do it is tn the caſs of entailes whereof the Tat. of 
"myles, which were fee ſtmples conditionall at the Common la 
ireffect by that ſtatute in caſes of deſcent, but where they are not 
ſcent bat the limitation is immediately and by way ofpurchaſe to the 
ul 0; female of the body, hee muſt bee as well right hetre as male on female 
* body that wall take, foz this is cleerely ont of the letter and intent ot the 
l. ol Weſtm. The caſes of 37 H. 8.B. Noſme. 1 and 40. Dir John Huiſſey 
, 5 made 


dt 


= 


(unden 5 
verl. Clerke. 


mode a feoffgment to his wite fo; life, the rem. to his owne heireg * 


his body, the rem. to his right heires after he was attainted of treaſon. 


To the third 
point, 


{ZE bars are alſo moze yowinations 02 deſcriptions 
oz the like, as to deviſe land to the Earle of Hertford, 


which 19.8 Baſtard) 03-by thonamo of Wife, which is not — 
la repufed/03 known by that name, 27 E. 3. 95. A grant 


an.equivocel\ | 
if it be no way cleared to the contrary, it will prima facie be 
16 Eli Dier 337. wake this the like of the mozd-heire, Feaft it . 
by pzehgminencs of the Archangel, J grant, that if a deviſe 
and cortainly ſhew the intent of tho deviſaz in the lubſtance, though the cir- 
unmſtaness tail en be defective, J care not. A deviſe Ecclcſie Sandi: Andrea in Hol- 
borne 21. R. 2. F. Devtſe,-7. a deviſe unto a College by a name knowne,althengd 
it be not by the very name of the cazpazation, as to Trinity College tu Cam- 
bridge, it is good, the caſo of the wntverfty of Oxſord Co. lib. 10. 57. Note by 
the Eat. : Mar. peviſes to fpiritaall tions gnabled M.$.8& 9 Eliz. Dier. 255. 
A devils to my loune ofter the death ot my wiſe gtves an eſtate to my Wile 
11 H. 74 17.% 29. H. 8. B. Deviſe 48. 

If ſince the ſtatute a man deviſe that bis feoffees thall convey the land to 
A. and his yeires, this (s an immediate deviſe of the land, 29 H. 8. B. Deviſe 48. 
Quere H the land were naver in feoffment. - * 

If I doviſe to ons and his heires males without ſaying of his body, 
the Law it an entaile (by the apparent intent) to dim and to the hefres 
males ot his body, 27 H.8. 27. by Fitz. and Shely, clearely. g 

Mbherefo:e A bold the books, 28 H. 6. Fitz. Deviſe 18. and Babingtons 
opinion 9 H. 6. fo. 13. to be no law; which are thus, that it a man _ 


(ounden 5 
verl. Clerke. 


—— 


„and he have iCue a daughter. and that 

{Cue a ſonne, Wall inherite by fozce of 

cannot be, fo; it is ph in abjecta, 
beires males of a body ( 


Ti 


where 


1 


5 
11 
of 


FF 


was a daughter. 


| 


b the land by way of ſion, and thongh ſhe have a after, de 
i take away the land. Chapmans caſe, if land be deviſed cock oz 
due 03 h6aſe it ſhall be underſtood of the and the houſe, 


ch moze where the p2oper wozd of heire is expzefſed ; where the 
kebiſall the law ſhall -pzevaile, as Mich. 15 iet. 

fratly having land deviſeth the ſame (oz peeres, rend2ing a rent, 
mim a ſorme and a daughter, deviſeth the reverſion to them, and to 
{their bodies, and foz default of ine of the bzother and ſiffer, 
tight Fetres of the de viloꝛ, the bzother dies without tae, the ſiſter 
dies. It was adjudged that the moptte of the reverſion and vent Gould returne 
lvthe heire of the deviſoz , yet the implication may be ſo erpzeſte, that it mall 
qhange the law, as Mich. 13 & 14 Eliz. Dier. 303. Daghaving lands, wills 
thata third part ſhall goe to his eldeſt ſonne, and the other two parts to foure 
pounger ſonnes, and the beires males of their bodies, And if a child be 
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bas, that the ſarvivoz had an eſtate tatle in all the five pacts, and nothing 


la fee taile, reciting by his Will that bis wife was dowable of the third part 


f 


— 


texte, he ſhall be bete, and if all the five happen to die without fine male of Noe wangen 
their 02 any of their bodies, then be willed that the other two parts Chaudd new me a caſc 


whert to the betres of the deviſoz. All the ſonnes but one die ; The opinion b. m2, 0c n 


Deviſe to an 
drevert as pet. heir any r 
Allo Hil. 5. Elz. Dier 220. One having land, part in fee fle, and part — 8 — 
eire indet 
without decla- 


«all is lunds de vileth unto her the third part of all his * yet the thall oy ration plaine, 
a 


q Elias Tisdale verſ. 


Sir William Eſſex. 
mm — 


Will unſen- 

fible or re- 
gnant is 

voyd. 


Iudgement. 


Covenant. 


male which is my bzother, George Counden; oz if a man 


but the third part of his feee ſimple : But if it had been, J give 
much of mp lands as ſhall amount unto a fall third part of all 
had been otherwile ; ſo here, J grant, that though this deviſe w 
to the derp here, becauſe no other ſenſe appeares to the Court, 
mp Will, I make 1. S. my heire, and I give unto my ſaid heirs 
indeed he is not ſo much as of my blood, o; (as it is here) J 


1232 
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land in Bozrough Englich, and buy land lying within it, and 
Will gives bis new purchaſed lands to his heire of his houſe 
Boꝛrougb Englilh, foz the moze commodions uſe of it, it will be 
fo2 here is heres factitius 02 fans not natus og legitimus : To the intent is 
taine, and not con jedurall. 

And that is the reaſon of the caſe of 7 E. 5. where land is deviſed to 
biethzen in tatle, and that one ſhould be heire to the other, this makes 

Now the clauſe that the land hall be to the heires males part and part like 
makes it yet moze repugnant and inſenſtble ; foz if the detre be p2eferred,: 
Chould be in an intaile, and then none can part with bim. And if he 
that all that were males of the name and poſterity Could take together, 
wozd heire is wiped out, and then the ſonnes ſhall take equally with their. 
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Laſtly, 
Term. ſancti Mich. Anno - Jac. Reg. 7. Rot. 115. which thus ;- 
Beard ſeiſed in Fee ofa PeCuage called Beard-Hall with the Appartenances 
in Beard in com. Derby held in ſoccage, having iſſue tee 
Emme, and Katherine, deviſed the ſame after his deceaſe to 
foz Terme ol her lite, and alter her deceaſe that bis erecntozs, 
the p2ofits thereof, untill the full ſumme of nine handzed pounds 
fo; the pzeferment of his daughters in marriage over and above 
and after the nine hundzed pound levied, the ſatd PeCuage 
to his right heires Pales foz ever. And if his heires Pales ſhould 
bis erecuto2s in receiving the pzofits, that then their eſtates ſhould and 
the land ſhould be divided amongſt the daughters then living, and dyed; One 
William Beard was found his heire male, Emme bis wife entred and dyed, 
Elizabeth his daughter after his deceaſe, married Ralph Aſhenhurſt the defen- | 
dant « had iNſae Randolph Aſhenhurſt. And Francis Curtis, the plaintile, by aleaſe 
from William Beard the heire male, bzought his Action of Ejectione firme againſt 
Ralph Aſhenhurſt, wherenpon the ſpeciall verdict was ſound r /r. And 
concluded that if William Beard took eſtate by the will in rem. then pro Quer, 
otherwiſe pro defend. And upon argument, the Judges gave judgement again® . 
the plaintife. - | 
But note, that upon that judgement, a wit of erfo2 was bꝛongbt in the 
Exthequer Chamber; And this jadgement of Coundens, being thus: urged 
to maintain the other, there was much labour to make differences, but in the 
end Paſche 17. Jac, the judgement was affirmed. 


Elias Tisdale verſus Sir William Eſſex. 


—— Tisdale bzought an Action of Covenant, againſt Sir William Eſſxa 
Baronef, and declared that it was agreed between them, by a Bill of 
Articles indented, in manner and fo2me following. Firſt, the ſaid Sir William 
Eſſex convenit, promiſit & agreavit ad & cum prefato Elia, quod ipſe idem Elias 
haberet, occuparet & gauderet tertaine lands fo2 ' ſeven peates from the 
feaſt of the Annuntiation next enſuing the date of the bill, end covenanted, that 
he ſhould quietly remove ſach buildings, as be ſhonld ſet up at any time, _ 
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H verſus Deane. 


TerminsS 12 10 Jac. Reg. Rot. 31305 


Hartingt. accompt againft- J ohn 
im an accompt of two handzed pound of 
| Rotheram.'Knight, «c. The defe: 
2 ſummo oꝛ any part 
find that the. ſald Dir John Rotheram 
— — how _ region 
otheram fo3 in re 
handzed pounds foz him of 
| Harrington, and he 
| | Pikrts Stanhop foz Rotheram; a 
to pay over untq Harrington, and he appotnted his wife ngly 10 pa 


22 10 Teer 
80 5 ae fant nn WE Kt 


2 — 


„Die * 55 . © 


1 8 EE * — | 
the Jace fell 
=; a mano? f 


* 


— — _l__—_——_ — 


Pine ver : 0 umberland verſ 
Leiceſter. S 8 — 4 


PT 7˙—W. — — 


r 


x Pine againſt the Coupteſſe of J. Eat b "= 
oh pine of Lincolns Iune bzonght an Action of debt in 


= againſt the Ci of Lei 9 ar 775 is 
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5/could not be made g , 
4 Ton was added to'the ven. ans > could not be applped moꝛe 
ve then, to another, und therefozxe was vicious to all, and beg te 
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Cowper verſus Andrewes. 42: Prohibition. 


6 

if | 

D; I Axenden Cowper bzings a Pꝛohibit ion againſt Roger And rewes, Uicar of Mich 10. Jac. 

O Cos feld, that whereas Thomas Lord de 1a ware was heretotoze ſeiſed no 1225. 
n of aq 140. actes of land in Cow field, late parcell-of an antient Parke * © 
Ewhurſt Parke, lately impaled and repleniſhed with Deere, and ſo ſetſed,' 37045 decimar: 
„Ives all thoſe whole eſtate be had in the lame 140. acres, and all the 4ifora Pack, 
4 farmers and Occupters thereof have uſed time ont of mind, to pay to the wo (billings 2 
Ia Cowficld to; the time being two ſhillings a peere, and one ſhoulder of fc 20g 
[ | ſhoulder of c- 
. 


ary third Deere that within the ſame Parke ſhduld be killed, in full ſatiſ- very third Deer 
un of all tythes renuing upon the ſame 148 acres, whith the Uicars killed in che 
S accepted in diſcharge of all tythes ; And then deduceth downe Lale which is 
acres to himſelte, and then ſhewes, that though he tendzed the two a diſparked. 
by the peere in ſuch yeeres and though in the ſame there were no 
killed, yet the defendant refuſed to receive the ſame two ſhillings befoze 
/ to be tend2ed, and ſues him foz tythes in kind fo2 thoſe yeeres. 
Chedefendant by pꝛoteſtat ion denying the pzeſcription foz plea, ſaith, that 
(yParke long beloꝛe the time of the ſabtracion of the tythes afozeſaiv, was 
tked, and the Deere in the ſame being utterly deſtroped and killed by 
lers and poſſeſſoꝛs of the faid Parke, and all the lands lying with- 
| {aid Parke, were converted into arable land and paſture, and ſo remaine; 
one the ſaid platntife after the diſparking of the Parke would not 
bes fo2 the cattle and cozne, ic. therefoze he ſued him, whereupon the 
pdemurred in Law. 
lirſt great point is : | 
Jarke have beene fo time out of mind, and a certaine ſumme of money 
iſe beene paid time out of minde foz all tythes of it, and then the 
be laid open, and all the Deere deſtroped by the owner; and farther, by 
nent in a Qu warrants, the Parke foze judged. and the liberties of 
te reſeiſed. The queſtion is, whether now the fozme of tything be 
aided, and the tyth in kinde may be required as of other land, becauſe now 
ln Parke, neither de jure no2 de fatto. 
Lheſecond great point: 
Maine as this caſe is, if the p2eſcription have been to pay money and ſome 
Helederp third Deere killed in that ground, then if the Parke be totally 
as befoze, by the owner, and by judgement of the Law; Then 
ther the pzeſcription be ceaſed and the tythes demandable in kind from 
th 


Is to the fir point, J hold that the fozme of tything rematnes, though the To che fert 
ol Parke, and ſo the legall Parke be lof, foz it is the land whereof F. 
i Parke conſiſts, that is to peeld tythe oz any thing in lien of it, and the 
Jake as it is but a liberty is a thing inco2pozall and an imaginary pꝛiviledge 
ancerning that land, and can peeld no pꝛofit to the owner. and therefoze no tenth 
it mofit to the Parſon. 
Ind therefoze in his pꝛeſcription, be might have laid it in the land, and 
at have omitted the name of Parke; foz if the Parke were enlarged oz 
taltened, pꝛeſcript ion holds fo2 the old ground. 
Ind in this point Lucrerals caſe is to all purpoſes moze ſtrong then this 8. "Ih 
ae; yet J grant that ifa man have common of eſtovers to his houſe, and ſuffer vers when he 
Whouſe to fall downe, be can now claime no eſtovers; and if he ſue lo; it, and houſe is down, 
| other plead that bis hoaſe is downe, he hall not have judgement with a * | 
wing of execution, till he have rcedified his houſe, as in a /arrantia Charte, oz reden 
lit ol Beſne where the defendant pleads that, he is not ſued no2 diſtrained, may plend in 
4 have judgement, but no execution fo2 the pzeſent. this caſe of aſ- 
20 in a wit of Dower acainft the hetre, tfhe plead that the demandant cz o cſtove-s, 
Uaines the evidence, he ſhall have judgement pzeſently witha Ceſſet evecutio. iſ. 1 
But 
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Cowper verſ. R 
Andrewes. > 


As to the ſe- 
cond point, 


1, Branch. 
2, Branch. 


The firſt 
branch of the 
ſecond poinr. 


But in the caſe of eſtovers, the plaintite wall be barred, foz at the time of © 
ide action bzoaght be hath no right of eſtovers, but it is in ſaſpence, and ther 
foze tt is not a perpetuall, but a tempozall barre, and it he reevifie his hook 


in the ſame place, de ſhall have his eſtovers againe. And fo J thinks if jg had 
pulled downe his honſe and built it againe. Zamen quere, if he bzing Maize, 
03 Lend permer «e don his eſtovers where bis houſe is downe, and ju 


pallod againſt bim; if he hail not be barred finally, rather then — 


in taile in a Fozmedon is barred by warranty and aſets and then aliens the 
aſſets againſt his iaes, yet the barre ftands, which ſhould not bat in he 


judgement. 

Upon the ſecond point two ſeverall bzanches are, cori derable beſides the trg 
point be loge ſpoken of. 

Firſt, if that part of the manner of tything by the veniſon be not (o arblicary 
and at the choyte of the owner of the Parke, that tt there be no Deere killed 
on — Parſon cannot complaine, but muſt content himſelfe with the tho 

as. g 

Agatne, though the veniſon cannot be had in kind out of that gromy, pet 
whether the Parſon map not have recompence foz it by ſuit in the E 
Court accozding to a valuation, as it was communi annis, when the Parte 


ſtood. 
As to the firſt bzanch of this point, I hall pꝛoceed by degrees, 

Firſt, if ali the Deere ould die of ſomo diſeaſe, J am of opinion, that the 
owner were not bound to repleniſh it to fuppozt bis fozme of tything, no maze 
than the leflee to repatre his honſe deſtroped with tempeſt, | 

Alſo the owner map kill two Deeres yearely, and pay no Choulder ; and 
A am ol opinton, that the cuſtome were as good if it were to pay u wender 
of the twentieth Deere peerelp, and then he might ktll ntneteene without pay- 
ing any tythe ventſon. 

So then the queſtion mult reit meerelp upon the wilkull default of the 
owners diſparking, wherenpon it is to be marked, that the two ſhillings a 
yeere is certaine and ſufficient of it ſelfe to have made a Modus decimandi 
without the help of the caſuall veniſon, ſo as it cannot fall info a Nen decimando 
foz want of the veniſon. 

But if all had beene caluall and failed, it had beene doubtlull, not onely 
becauſe of the failing, but becanſe of the oziginall weakneſſe of ſach a com- 
poſition of Modus decimandi; for ſince the tythe in kinde is an inheritance 
certatne, it is again nature that it ſhould be extinguiſhed by arecompence that 
is not as per durable, though not ſo valuable as it ſelfe, like the very caſe of an 
exchange, and upon the reaſons of Vernons caſe Co. lib. 4. where it is reſolve, 
that a jopnture made to a woman, muſt be ſoꝛ her owne life, and not the life of 
another. But ſuppoſe that there were an antient compoſition, that the Parſon 
ſhould have the third part of the pꝛofits of a Conrt of a Panoz foz his tythes, 
and then the tenancies ſhonld eſcheat, ſo as the Court were diſſolved, whether 
the tythe would revive. 

And now, to the caſe in queſtion, the compoſition in the creation did carry 
in it recompence upon the tythe, part certatne, that is, two ſhillings a peere; 
and part uncertaine, caſuall and viſtbly, depending upon the will of the owner 
of the land; as if the Parſon had ſaid in the beginning (toz now you malt 
tmag ine the fozme of the agreement 02 compoſition by conſent of the Patron 
aud Oꝛdutarp, as the pꝛeſcription layes it) J will take ſoz my tythes of my 
ground two ſhillings a yeere, and if pon kill any Deere in it you wall give me 
of every third Deere a ſhoulder ; ſoꝛ Modus & conventio faciunt legem, 19 H. 6, 
36.1.5.granted to J. N. common in his land, qwandocnngue wweria ſua ierim; 
if be imploy the land to till, 03 let it lie freſhthe grantee hath no remedy. And ſo 
is the bopke 17 E. 3. 26. Now, ſuppoſe that ſuch a Common were granted \03 
compoſition of tythe, 31 E. 3. Fitz. annuity 2 8. A. grants an annuity -to B. til 
helhall be pzomoted to a Benefice 4d /-xcrir cer ped, Clentien is _— 
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6 Es. Dier. 70. ta man grant the 
diſparke. S0, tt be grant the ſteward⸗ 
and ſervices. Jf 3 were bound in an 
very third Deere which J kill in my 
within the rule. bat a man ſhould 


which was at the fir made And therefoze 
efDavenporte, 20s ther 

would have 

| void whileſ « 
maine in his hand unaliened; and the like J ſap of 6 E. 
Theobald, 


relozt to the tithes t , 
hit too ſay, two thillings, ts Till not callen ints 
Ven Decimands, 
Wherein firff to remove that. that hleareth the eyes. 
tithe is ſuppoſed to be given oꝛigtnally foz this reco 
in Andtheretoꝛe if the 


ta condition 
tething taken in lien be either taken 
other perſon upon a juſt title; loſt. 
Weifl. S. give W. Acre to I. erſo, without wozd ccrraine time, 
«Cerchange, it will de not de nay moze if they uſe the pzoper wo2d of — faileth of 
achange, and ngfull entry of ei 
But without the 
in the nature of a 


without doube.. 
ing whether 


1 Fozt, Veh 
tent, and there 


9 
counſell 83 ſervice is a kinde of evi þ 
y, in as much as he bath no meanes et: thereis no 
2 it, but to ſcoppe the Annuity. remedy. 
re the fo:ce of a condition, that it be. 
t one payment but foz 
cale.5 H. 7. 10. J cobe- 
yeare, in his adton fo2 his 
though be had cobe. 
ugh in that caſe 7 might have an adion 
2 & — {kate veſted of land of inheritance, as the 


In another caſe it wozks by condition pꝛecedent, as in all per ſonall contrads, 
WJ ſell you mp hozſe foꝛ ro pounds, von (hall not takemp hozſe except pou 
Mme 10 pounds, 18 E. 7. 5. & 14 H. 8. 22. except. 11 expꝛeſſely en 

g ap, 


| 


42 Copper verl. 
Andrewes. S 


? 6 i. 
day, and pet in this caſe you map let your hozſe go, and have an action of debt 
fo2 your money; and ſo may the Taploz retaine the garment till he be paid 
fo the making, bya condition in law. 

o if A retaine one to ſerve me a peare foz 10 pounds, be cannot demand 


Catsby 15 E. 4. 4. puts it of a grant to make a new pale ſoꝛ the old, and hole 
den in both caſes, that if the old pale be withholden, he needs not to makea new, 
fo2 here is no remedy fo the old pale, and perhaps neither in caſe of tenure 

of grant ;in this cals the detaining of the old pale will diſcharge moze then ton that 
one time, foꝛ in that caſe the old is allowed towards, oz fo2 the new pale per vices 
not ſo in the annaity granted pro conſilio, which is totally fo counſell, and tere 
foze will extingniſh wholly. And the cafe 9 E. 4. fo. 20. & 15 E. 4, fo. 4 ig 
fall in this point; fo2 there was a compoſition betweene the Abbot of Sempring. 
ham and the Maſter of Burron-Lazer, wherenpon the Paſter 


him fo2ty ſhillings a yeare out of the houſe fo2 the ſame. And the opinion wes, 
is true that that though the Paſtor take away the tithes, vet the Abbot muf pay the rents 
an appropria- f02 both parts are executed and either party hath remedy foz the wzongfull de 
tlonatth® taining; But Needham ſapes that it the rent had been granted pro Arm 
— de babendis abſque calumnia, it would bave been otherwiſe perhaps. Grayes cult. 
preſentable, Co. lib, 5. fo. 78. is full to this, If one had a common in my ground tic 
lot chat was out of minde, and hath payd me tos it Hens and egs, yet this is not entire, 
ſpiricuall till that he need doclare of both parts, becauſe tt is no condition, and 
— CES though he refafe to pay the egs, yet he ſhould hold the common, Bat if it wert 
denne conditionall, as in the caſe of Potwater there paying, oz to pay, betaaſe in 
this E. N. br. fo. that caſe there is no remedy as in the ſozmer by diſtreſſe, will be taken condit| 
35. & Grin- gonally. 
2 Plo. Another reaſon that the tithe in kinde cannot be reſtozed is, becanſe the tithe 
818 in kind is aaually diſcharged and ertind, foz now that which of comman right 
ſhoald have beene the tithe, ts made of the ſame nature with all the reft of the 
fraits lay fce. fo as i the owner ſhould thzouch ignozance of bis caſe ſet out 
rats; © tenth, yet if the Parſon Could take it, the owner might bring an action of 
Eliz. Dy. 389. treſpaſſe as foz any other part of the fruits, and if the parſon ſue (oz tithes in 
where k is ad- Kinde the owner« ſhall have a P2ohibition foz dzawing his lay fee 4 lud 
judged that examen. 
modus decimandi On the other ſide, that that was given in lieu of tithe is become port of the 
och org fnheritance of the Parſon, and part of his ſpirituall fee, foz which be ſhall 
diſcharge the YALE remedy in the ©ccleſiaſticall Cont. Do ni the caſe of the Bie Winche- 
naturall tithe (ter Co. lib. 2. fo. 45. where the land ot the Biſhop being diſcharged of tithes 
of graine and was diſcharged in the hands of lap- Farmers as meere lay fee, and the Bilhop 
hay. could not demand tithe of his Farmers, ſoꝛ there is no tithe (02 all his lay ſee. 
And fo alſo the cafe of Pigot and Herne there, where it is p2eſcribed, that the 
Loꝛd of a Yano? had ufed to pay time out of minde a pension to the Parten 
fo2 tithes of his ano? and tenements, and had the tithes of it foz it, and he 
ſaes foz thoſe tithes in the kpirituall Court. fo2 it was in ſtead of the true and 
ſpiritnall tithes, though in lay land, other wiſe here where it is diſcharged. 


= 


And s E. 4. 13. F. N.B.41.G. & 43. K. a P2ohibition upon p2eſceiption / 


upon diſcharge of tithes foz lands given to the Payſon, and if the Parſon alien 
the land with confent of Patron and Oꝛdinarp, oz ſuffer a recovery wherein aid 
is p2afd of them as Fitz. N. 48. b. is, J am of opinion, that as his (acceſſo) 
can have no Iuris trum, ſo he cannot reſort to his tithe. 

And the Reg. fo. 38. upon diſcharge or tithe by Parſon, Patron, and Or 
dinary, fog land given unto the Parſon and his ſucceſſozs runs thus, ET 9% 
diſcnſſia hujuſmodi donationts & conce ſflonis de laico feods in curia noſtra & non ali 


trattari debet, vobis prohibennu, & c. ne plucitum aliquod laicum ſeodum tangen! 2 9 


KEW. 


EG . , . TIES roo = R FF ww MF i; 


C owper verſ. 2 


altened whic cannot be 
and D2dinary, which have ahl late power 
uſt ſtand fo; the reg 


lune befoze mentioned, Any 
g in the pꝛeſcript ion that int 
ae conſideratton which ts the 


eupon Grayes caſe 
dle ld. 5. fo. 78. ſtands, Now there is nothing in this caſe hat can infozce 
niblolute diſlolut ion of the compoſitton. Foz as it is ſaid, there is not 
tat the Parke, oz ground may anſwer tt 


3 and alſo becanſe t 
in Modus Decimand;, and af the ſame time tithe in kinde queſtio 
And it it be a teaſon lufſtictent in this caſe 
des in kinde, becauſe the 11odus is defrauded, by the ſ. in eſſe much 
Whentall ofa Modus will give the like a » Whereag though it ® more reaſona. 
pes laid in the P20hibitton, that the Modus is tendzed, yet that ig never 

onely the pꝛeſcription it ſelfe de 


ble to have da. 
do, becauſe that the den tall maze for it, 
"hoot alter the right, bat you may and maſt ſue ſoꝛ it as in other wzongs. then the thing 
6. lud though foz the time that t 
2 


% 79 no Deere in the Parke there can ade. 
kno bentſon accoꝛ ding to the Modu, Decimand;, pet the Parke ma be re 
repleniſhed at any time, 


P cot eſt oyers 
no extinguichment T 
Ar Madus, und both tit 


and therefoze there can be here the in. 
cannot ſtand together, the Modus Decimandi of — toge- 
c An being extind, and the tithe in kinde as it were ac vice, nen With the 
'Thela@ great queſtion is, Whether 


06 Uicar in this caſe can have any rx, — 

lm the loſe he ſaſtaines, in that be | ders, noz cannot mult make the 

£them, becauſe there are none, Wheretn the doubt conũitts in this, bow he difference, 
recompence foz that which is not. 


which alſo is 
Jaber, that wherecoey with a loft, the taw i ., 
e 02 uncertaine Br. 58. J. 


a, atterly ertingutlhed. It As there is no 
two Deere out of the ſame arks, **2ant in tayle 


3 there is ſoyle 


tha '* there is pol- 
ſo as there neither Gas of 
alllzs from 


peare to yeare wood, much 
is ollow ; Fire, that the Seer g 
common of eſtobers doth temaine not w ing that there **ility of Deer 
foz elle he could not have an afſize : 


muſt declare An advoulcg 


bold af leag by grant, oz Bert he deſcended may 


eſtobers which are 
nd alſ 


bee put in value 

of he is for land reco- 

o damages, Accozding to that that it nom ;c:c upon 
value that it peelded ö s, though it warranty g H. 

ayes cals, Coke lib. 9. ſo man feed in r 

Y commoner may have be caſe againſt — aha 

amo reaſon if the Loꝛd of the ſoyle p recovered in a 
map habe an alſize, and every copyholder an àcton of the 
om Pet at this time there was no p:ofit of 


þ c 
zing of it lee then is in this caſe 


— upon 
and be voucher, one 

. be very tithe which mag be foz the inheritance oꝛ not at all. e — 
Teaching the uncertainty : i a man grant an Advonſon w 

Wthe tenant in a w2it of right of Advouſon bonc 


» Compence. z E. 
„be hall have (if be loſe) 2. F. Rec in 
value in land, oz other certaine pzofit, and yet the Advouſon it _ -——_ 
| utterly ol an uncertaine value, Oo of a — , & cataka felonun, * Rec. 
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&c. which may be value d by an effimate Communibus annis; if J let my bous & 
caralla 0} pzofits of Court rendzing rent, it is no plea in debt foy my rent, that 
de had no p2ofits that yeare ; but if the leſſo diſcharge o; releaſe all, otherwile 
it may be, bat here is no perpetaall diſcharge. 

Bat the very caſe ſcemes to be P. 18 Elz. Dier. 3459. Where the caſe is, lhat 
the manner of Ellington, whereofan Abbot was ſeiſed at the time of the dil. 
ſolut ion lying within the pariſh of Pykerke, and uſed to pay onely tithe wool 
and Lamb time out of minde, and now the land being uſed to meadow, ind 
tillage, the Parſon demands the tenth of hey and cozne, and by the opinion of 
the Juſtices and Clerkes of tho Kings Bench, Þ2ohtbitions be nſaall in ſuch 
caſes by fozce of the wozd [ diſcharged?) in the Star. 31 H. 8. Foꝛ Modus deim. 
di diſchargeth all other manner of tithings, d »o:4 foz the uſc beſoze, that 
where there is a Modus decimandi, the tithe in kinde is utterly extina and dif, 
charged; and ſo note, that if a man have a manner of tithing of land arigng 
upon the ground, and he turne his ground to another uſe, it wall neither fall to 
a non det imatton, noꝛ to a reſtitution of the tithe in kinde, but to an allowancy 
by eſt imate of the ozdinary pꝛoſit that the fozme of tithing was wont to peeld; 
But Quere, whether that caſe (hall not be holpen by fozce of the Statute 31 H. 
8. by which alſo unity of poſſeCion is holden a diſcharge of payment of tithe, 
though no diſcharge in right. And although it may be true, that in that caſe tho 
land layalway to wooll and Lambe, ſo as there could be no other, bat it was 
indeed the tithe in kinde, and ſo not pzeſcripttble, yet when the peſcription is 
beyond memoꝛp, it may well ſtand that it was ſo, when the land was unploped 
to come, foz the contrary appeares not. And agatne, if the ownew had not 
uſed to pay time ont of mind the jaf tenth of the wooll and Lamb, buta leſs 
p20poztton, ſo as it were truly a Modi dec imandi of a ſpeciall commodity, if 
the land be turned to other uſe, as of graine oz of bey, the fozme of tithing cans 
not chance, except you will ſap, that he Call pay ſuch a p2opoztion of the fruits it 
now peelds, as it did ot the other; ſo the Modus ſhould be in the pzopo;tion, 
not tn the kinds of p2ofit; yet that will not ſerve as the caſe may be: as if ther 
be luch a pzopoztion of Lambe, oz fo much in money fo2 them at the pleaſare 
ol the tenant. And note that the Statute 21 H. g. was neceſſary in that caſe, 
becauſe the diolation elſe would have ceafed the p2 tviledge, whereas in this 
tate thefe is no caaſe of cefler, becauſe it dependeth net upon any thing that 
ceaſeth. But it ſeemes, that had not the Statate of diſſolation pzovided foz the 
contingance of the pztviledge of Avbeps, they had all dyed, ſo then it fvemes 
that the very tithe hadrevived ere. 

Now a wozd of the exception 

It hath beene ſaid, that the pzefcr iption of the Mads decimend is not well 
laid, becauſe the Parke concerning which the pzcſcription ſhould be, is not lu 
to be by pzeſcription, but onely laid to be iquus parc us. 

Whereunto J anſwer two wapes: | 

Firſt, that the pꝛeſcription is laydnot in the Parke, but in an 140. actes in 
Confield, late parcell csjaſdum antiqus parci, and that the tenant and Farmers 
of the ſame 140 acres have uſed to pay unto the Uicar of Cowfield two fhil- 
lings poarely, and one ſhoulder of every third Deere killed within the Parks 
in ſatisfaction of all tithe payable foz the 140. acres. 

Againe, the liberty of Parke is not in queſtion, bat a fozme of tithing con- 
cerning the Parke, and therefoze no cauſe to lay the pꝛeſertption in the Parke, 
accoading to the rule in the Biſhop of Salisburies caſe, Co. lib, 10. fo. 59. Wet 
one cla imes the office of a ®urveyoz by grant from the pzedeceſſoz Biſber 
with a tee, and avers, that the ſame was Antiquum o ſſicium, and it was held 
nought, becauſe he claimed theoffice it felfe by p:eſcription;ſs here, if he were im. 
pleaded in a Que warrwito, fozthe Parke it ſelfe, it hall be no plea, toſaythat i 
was 4n:9% purcus, but there he muſt plead a p2eſcription foz the Part; 
bat where another thing is tiapmed as incident to the ſame otber wiie it is, 
as where a keeperctaymes pofit of a Parke by pzoſcriptton bee . 
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ca meſcription in the Parke, but Antiquut parcus generall, 6 E. 6, Dier. 71, 
Fut if the diſparking be a point mater tall it is atterlp inſafficiently pleaded , 
wit is 8 wozd vulgar, and even in vulgar ſence uncertaine ; foz common 

takes a ground diſparked, when onelp the Deere are talen away, though 
gals tand. and the liberty ol the Packe be ſound. But it is a wozd utter⸗ 
emoetwne to the Law,. and therefoze can bears no iſſas without moze certain» 
gud the particulargof diſparking are onely that the Deere were utterly de- 
groped, and the ground turned to arable and paſture, ſo the pale may ſtand and 
qplihorty perfect, and ſo map be reſto2ed in 1"tegroat any time. Another groſs 
wits, that he \aid tho diſparking to be by the occupiers and poſeſlo2s and not 
x the owners, 


— 


Sir Marmaduke Wivels Caſe, 


Scaſe of Quare Imped. bought by Sir Marmaduke Wivell, tbis was the T 3 
. Tenant in tatle of an Avvonſon, and his ſonne and heire joyned in a C m ie tile 

of the next Avoydance. Tenant in taile died and it was adjudged, that — 

t was utterly voyd againſt the ſonne and heire that joyned in the grant, grant of an 

he had nothing in the Advoaſon, neither in poſſeſſion oz right, noz Avodance. 

yacgali poTibility at the time of the grant. Wereupon a wit of errez was 

acht, bat the erroz was aſſigned ongly in a diſcontinnance, foz the judge: Error. 

wit was given upon a Demarrer. 


<Luare Imped 


Hiry verſus Duckin, Pal. 1 3. ac. Cale. 


an Attorney bzought an acion upon the caſs againſt one Duc kia, Innnendo, 
eo declared; that whereas one Whice had made him a Bill of fozty pounds 

had ſealed and delivered the ſame, the defendant ſpake theſe flanderous A &ion cf the 
nds of him; That be had ſhewed him a Bill of fo2ty pounds (meaning that << chat he 
Mi) unſealed and alter ſhewed it him ſealed. And that he had fozged the ſato ed 
we to the ſaid w2iting, the defendant by inducement ol other wozds, traverſed * * 
ae wo2ds. Aud it was found foz the plaintife, and pet judgement was given 
minſt him, fo: the Ianuendo was of no uſe, fo; ſince the wozds were onely a 
niting, which is atterly nncertaine, an /*»«exdo will not change the matter 


dhe wo2ds, foz that is to make the wozds otherwiſe then- they were by an 


Out of the Court of Wards came this Caſe, 


Sir William Fleetwoods and Sir Roger Aftons Caſe. 


William Fleetwood, late Recetver, there being indebted to the Aing ſoz The King takes 
ages of his receits, and being ſeiſed in fee of the Panoz of Cranford lands of his 
Yine-Tohn and Cranford le Mote in Mid. did convey the ſame to ftr Roger debtor and puts 
Aon in tee, and he conveyed it to the Ring · his heires and ſucteſſoʒs and pzeſont i aw37 againe, 
htvoke it againe from the Bing to him and dis heires, Keddendo annuum pro fe 12nd 1 
Manerio de Cranford Saint-lobn 34. ſhillings, & pro Cranford le Mote 26. 
promibus aliis redditibus ſervitiu, exattionibus et demandjs quibuſcunque. And 

thr Sic William Fleetwood became farther indebted upon his account to the 


Checquer, 


I Ing, The queſtion hereupon made by Maſter Attournep of the wards was; 


Whether the ſaid anoꝛs were ortendible, and lyable to any of the debt afozeſaid. 
Ned Coke and J were of cleare opinion, that they were not chargeable ; 
in the land it ſelfe, was never chargeable fo2 it ſelfe but in reſpec of the perſon 
khich was debtoz; as tn the caſe of a Statute. Bo as when the King takes the 
land. the debt is not thereby diſcharged, but may be recovered againſt tho dobtoz 
himſelfe, but the land it ſelfe in the Kings hand is not chargeable. And then, 


when the King convepes the land over, he cannot againtt his owne a 
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charge his land, although the debt be of ſuch a nature that it gives no right i 
the land, and therefoze a releaſe made by the King to the tenant of the land of all 
rights and titleg doth not diſcharge it. Yet agatuſt his owne conveyance (the) 
tonuſee of a Statnte in ſach a caſe, cannot require contribution, which is the 
reaſon of the bookes, that all other lands in the hands of other feoffees, are 
that occaſion diſcharged, though ſuch as be in the hands of the debtoz bimſeile 
are — chargeable, and we made no regard of the ede here, as of no uſe in 
this caſe. 

Bnt [my Lozd Chiefe Baron] made a doubt of this in reſpect (as he ald) that 
he tooke the uſe of the E rchequer to be other wiſe. except the Kings Patentee hay 
the ozdinary clauſe of covenant and grant to be diſcharged of all duties, debts 
and demands. 

And therefo2e we all agreed, that our opinſon in this caſe Could be made 
in the decree foz the diſcharge of this land, without pzejudice to the uſe of the 
Exchequer foz the Kings debt there. | 


Tte Kings ward Tx Attozney of the Wards asked another queſtion by wo2d of month, 

Knighted, which was : If the King Knights his Ward within age alter the death 
of his father, whether thereby he loſt the wardſhip of the land, ſoag thereby the 
ard may pzeſently require livery though be be within age. 

And we were of opinton, that thongh the value of the marriage remaine 
due, notwithſtanding ſuch Knighting, becanſe the ſaid marriage was veſted 
in the King befoze ; as it was reſolved in Drewries caſe ; pet the reaſon 
of that caſe will guide this: foz by the making him a Knight, the Ring allowes 
him to be of full age, and ſo fo2 the time paſt the pꝛofits are well received ; but 
from thencefo2th the wardſhip is to ceaſe, and ſo conſequently the pzofits, and 
he to ſue his livery pꝛeſentlp. 


For. Reverter. 


822 The Earle of (lanrickard & uxor verſus 
v. Caſe. 8 
eſſoize. Robert Viſcount Liſle. 


He Carle of Clanrickard and his Wife, bought a Fo2medon in Reverter 
againſt Robert Uiſcount Liſle, t ſupra, wherein he was eſſoigned alter 
For the day of the view and then pleaded in abatement of the wzit r ſupra, which was adjudged 
appearance for Nod #t ſupra, und then vouched two, whereof one was firſt eſſofned, and then the 
vouchees, Other with an ;4em dies alwayes to the demandant, tenant and vouchee. And now 
Luindena Paſ. which was the laſt dap of the eſſo ine, both the vonchees appeared, 
and at the ſame day my Lozd Liſle Tenant caſt an eſſoine both fo2 himlelfe 
and his Attourney. And it was excepted unto, that this eſſotine lay not acco}- 
ding unto the booke ; H. 7. 13. which being ſpoken to at the barre twice 
thꝛice, was at laſt ſpoken to by the Court, and agreed n= voce ¶ bympſelfe] 
[ Winch, ] Land Nichols] that the eſoine did lye. Fo? firſt there is no Statute 
that takes away the eſſotgne in this caſe, ſo then it is to be judged by reaſon, 

bookes and p2eſidents of Court. 
Now, fo2 bookes, that of 22 H. 6. is directly the pꝛint ipall caſe, and the eſſoine 
- excepted unto there, as it is here, and it was allowed clearelp by the Court with 
this reaſon , T hat the tenant may ſay, that the vonchee is not the ſame perſon, 
and may have divers other pleas againſt the vouchee: And 5 E. 3. eſſoine 54. 
is thelike ; where the firſt vouchee was efſotned after an eſſoine ol his vouchee. 

And 13 E.; eſſoine 6. 

Now the pꝛeſidents are cleare and common to the ſame purpoſe, and a roll el 
that booke 22 H. 6. which is the very caſe was, found accoꝛding to the books 
betweene Crulle and Manſell, Mich. 22 H. 6, in the eſſoine roll. Andſo Hill. 34. 
H,6, betweene Belgrave and Harding, and divers others, but the bookeof 3 - 7 
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as not warranted by any roll, fo I caaſed it tobe ſearched. 

Now the reaſon of the cale is this, that though the tenant had an eſſvino befoze, 
qet was in anotherreſpec, that is to ſay, betweene him and the other deman- 
umts: but now de was in another o2der and degree of plea, betweene him and 
qe bouche, who being not yet entred info the warrantie might ( as bofo2e ) 
ether himſeife vouch oꝛ the tenant ; but if he were once actually entred into the 

te, then he could be no moze eſſoined, noz the tenant, who had now done 
with the voucher, and was alſo ent of pleading agatnſt the demandants, becauſe 
jis plea was put nt tothe mouth ofthe vouchee. 

And therefoze the booke 29 E. 3. 48. Simkin Simons caſe it is reſolved, that 
te vouchee and tenant may have either of them one eſſoine betoze they enter 
{to the warranty. But now though the efſoine be granted in reſpecof the pleas 
in may ariſe betweene the vouchee and tenant as hath beene ſaid, yet is it to 

betweene the tenant and demandant, and not between the tenant and 
, as the ſaid booke is 29 E 3. 48. And idem dies is fill to be given to 
parties not e ſloined. And though the efloine here were caſt both foz his 
mant and Attonrney,yet tt was good enough being but a ſurpiuſage fo? the one. 

90 the eſſoine was adjudged and adjourned here as due, and is alſo the moſt᷑ 
I ive, becauſe it is erroz to deny the eſoine when it ought to be granted, and not 


tantra. 


Richard Cox verſus William Barnſly, & alios. 


Ichard Cox bzought an acion of treſpaſſe againſt William Barnsly and Tresv:0; 
athers lo; bzeaking bis clofe at;Pcomſgrove, 'wherennto the defendant Ce. 
um the new aignement pleaded guilty; and ide Jury formd a ſpeciall Wigorn. Hill. 
tdi thus : that Barnsly the defendant was ſeſſed of the land in queſt ion, and 10. Jac. Rot. 

jeld the ſame of che Panoz of Bromſgrove which is ancient demeaſne, and that — 
Coxrecovered againſt him 40 pormds in the Common Pleas, and tooke out sep c. 
mElegit by foꝛte whereof the Sheriffe delivered him the land in queſffon, and not cxccurion 
entred, upon whom Barnsly and the reft entred, whereupon Cox bzonght by Elegit. 
action of treſpaſſe, . Oc. . 

do the whole queffton was: Whether the lands in ancient demeaſne map 
kedelivered in execution by the Sheriffe by fo2ce of an Elegit ont of the Kings 
Cort. And it was adjudged by the Court [ Warberton being abſent thzongh 
krinefſe this terme] that the erecntion was well done, Pet it was agreed, 

Klett, that no freehold holden in anctent demeaſne could be recovered in 
te Court of the King. 

decondly, that though the freehold were not to be recovered by the ackton, 
 iſthe pole lion was to be recovered by the action bzought in the Kings 
Court, anctent demeaſne is a good plea; and that fs Aldens caſe Co. lib. 5, 
though the cjecione firme be bzought by the leflee againſt the lefſo2, and 45 E. 3. 
b. 1. A wzit of ward lyeth not in the kings Court noz a wit of waft, though 
beet a leaſe foz peares. 7. & 8 H.6. 

Thirdly, ſome actions lye not at the Common law though they touch not the 
polleſfon, foz the pꝛeſumpt ion that they would bz ing the title of the freehold in 
queſtion, becauſe they commonly do ſo; as a Replevin and an acton of account 
«pofits of lands, 40 E. 3. 40. 45 E.3. 1+ 21 E. 4. Fitz. ancient demeaſne 6. 
nt in treſpas vi armis 02 upon the Stat. 5 R. 2, though the freehold come in 
debate, pet ancient demeaſne is no plea, 46 E. 3.1. & 2 H. 7. 17. the cauſe 
18,95 one booke ſapes, that the iſſue ts upon the wrong. And the other booke 
ith, Court of anctent demeaſne hath no jartsdiction. 

Another point conſiderable is this. 

That it a new action be given by Statute which lyeth in the Kings Court 
nd will not lye in ancient demeaſne, yet if that action meddle directly with the 
poſſeſſion, you ſhall rather loſe pour action then have it in the kings Court, to 


je pꝛejndite of the pꝛtviledge of ancient demeaſne. And that is the caſe of an 
| ackton 


Cox verl. ? 
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acion of waſte, 7 H. 6. 3 5. & 8 H. 6. 34. But the reaſon. is given in wn 
that the tenant in ancient demeaſne ſhould not be ſabjec to ſtatute 

cauſe they do not contribute to fees of Knights of Parliament, and ſo 
ſeeme to have no voice there. 3 hold that concetpt vapne, to that is but an 
granted them in favour of their labours of the earth, as manp others have 
treedome from ſerving in Juries, Pontage, Purage, and many ſuch and F. N B, 
128, The Uillains of Lozds of Parliament are free from contribution to 
fees of Enights as well as they, and we ſee that they are ſubjec to all other 
ſfatutes not concerning their frechold as well as others, 

Againe, actions at Common law upon which no remedy could be had in anc, 
ent demeaſne do lye in the Kings Court though they Cirre the poſſeCion, a 
DL ware Imped. 7 H. 6. 35. becauſe they cannot wzite to the Biſhop, whereof the 
reaſon is, becauſe the Common law being as ancient as their Piviledge is, 
map not indure that by pꝛetence of pꝛiviledges there be a failer of oziginall rig 
as that caſe is. But of new rights 02 remedies b2ought in by ſtatntegs. (which 
are not pꝛeſumed to intend their pꝛejudice) it is otherwiſe, | 

Now to the caſe in queſtion, {hough it be true that the poſſeſtion of land 
in ancient demeaſne be gained by the Sheriffs ac following upon award of the 
Kings Courts, yet the land it ſelfe was ne ver put in plea directly in the k 
Court, and therefoze differs from all other caſes befoze mentioned, and thecefoze 
touching that there is 2 E. 2. Fitz. execution 1 13 expzeſſe, that the cognizee of 
a ſtatute having taken land in ancient demeaſne in execution, had an aſlze 
of it in the Kings Court, and had judgement. And 7 H. 7. 10. i is admitted 
that ſach an execution is good, fox ptherwile the diſputation were vaine to ne- 
ſerve it againſt the recovery hay in the kreeholder. And Aldens 
caſe is of opinton foz it; and 7 H; 4.40.4. it is ruled, that upon an agim of 
debt bzought againſt the heire in the Kings Court fo2 the debt of his ancefſq), 
lands in ancient demeaſne deſcended, ſhall be lpable to the erecation. Againg 
which beokes there is qulp 8. E 2. Fitz. exetution 136 expꝛeſlelp, and 15 E. 3. Fitz. 
execution 62. which vt han 22 Aſſize. 45. is no other but that an Aſi 


Jyes not foz him that bath ſac an execution in the Kings Court, Whereapon 
Repoꝛter inferres his ſingle optnion, that therefoze execution cannot be of (ach 
tands, which is no conſequent, foz a man map take a leaſe of, ſuch lands though 
he cannot have an ejectione firm: of them. And the Chiefe Juſtiee ſaid he was 
ol opinion, that though an Aize in this caſe could not lye in the Kings Court 
fo2 him that hath ſuch an execution, pet he map have an ACize in the Court of 
the: Panoz by w2it ot right cloſe and pꝛoteſtat ion to ſue it in the nature ol an 
ACize,though the ACizs in this caſe be given by ſtatute like to the caſe 14 H.4.20. 
where Hankford is of opinton, that it a man have cognizance of pleas, it ſhall 
not ſerve him fo2 a new action, cheated afterwards by a Fatute, but if an old 
act ion be atterwards given by. ſtatute, in a new caſe it will ſerve, and ſs here. 
And the Chiefe Juſtice farther ſatd, foz another reaſon he held this caſe cleere, 
that ſince the judgement was good, that Cox ſhould recover the debt, and that 
the Elegit did warrant the extending and delivering halle bis land, and the 
ancient demeaſne is his land, as well as other, ſo as he had warrant to deliver * 
it; and is not to diſpute what is jyable, and what not; neither is the Sherile, 
noꝛ he that receives it of him ſabjed fo an ac ion of treſyaſſe, as if it were's ulli 
tie in the ad, but N if it were relie vable, the way to relieve it, were by 
Audita Quere la, becaule there was no time to plead it befoze. | 
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Osbaſton. > Grumion. 


William Keble Executor of Robert Keble Debt. 


againſt Osbaſton. ca B. 


[liam Keble execntoz of Robert Keble bzought an action of debt upon a 2% n. 
Bill obligatozy of 3 1 pounds 13 ſhillings 4 pence, againſt Francis Waller. 
Osbaſton executo? of the Teſtament of another William Keble. The defendant Trin. 12 Jac, 
gleaded that the ſaid William Keble the ſappoſed teſtatoz dyed inteſtate, and Wr 4257- 
that befoz this watt purchaſed, the adminiCratton of his goods was committed digung. 
bone Edward Keble who abmtniſtred and fill doth, The plaintife replyeth, ; 
William Keble dyed inteſtate, and that affer his death, and befoze the ad- 
ton afo2eſaid granted, divers goods of his (and names them particular- 
jp) to the value of this debt, came to the hands of this defendant, which goods 
the defendant as erecutoz to the ſaid Keble Adminiſtravit ſen aliter ad uſing 
ſaum proprium diſpoſuit & convertit, & hoc & c. Whereupon iſſue was taken 
and found it againſt the defendant inthe dis junatve as afozeſaid, and it was ad- 
to; the plaintite, foz the point in iſſue is direaly found, and ſo it is within 
the ſtatute of Jeofailes ; + the iCue alſo is not imp3oper,foz though the verdict be 
true, i either dee did admin iſter, oꝛ otherwiſe convert it to his aſe, yet both muſt 


un executo?, fo2 ſo is the pleading and the verdic, and then it is but the ſame 


thing ſpoken two wapes, one accozding to the proper ſtile of Law, the other 
accozding to common ſpeech ; and therefoze if iſſue had beene taken only that 

hee had converted the goods to his owne ule, perhaps it wonld have beene 

good enough, eſpecially if it were added as erecuto2, as here it is. And ſince Executors by 
dat was an execution in w2ong befoze the adminiſtration granted, the wrong and 
qlintife had cauſe of action veſted in him, which Wall not be taken away by graen en 
the adminiſtration granted after though it be befoze the action bzought, the mn 
rather decauſe thoſe goods taken away by w2ong befoze the adminiftration 
hall not be aſſets in the hands of the adminiftratoz till they be converted 83 


mages lo; them. 


Debt. 


Hill. 12 Jac. 
Rot. 3027, 


Nichols verſus Grunion. | 


— Nichols bought an action of debt upon an obligat ion of 40 pound 
« 4 againſt joane Grunnion, the condition was, to perfozme an Award to be 
u made « delivered in wziting. The defendant pleaded that they made no Award. 
« Theplaintife hewed the Award made De & ſuper premiſſis in Conditione, &c. 
« in waiting, which was, that ide defendant Joane ſhould depart from the 
« houſe wherein ſhe dwelt, and other things which appeared not to concerne the 
« plaintife, and ſhould pap the plaintife thzee pounds ten ſhillings, and aigned 
« the zeach in that. !The defendant re joyned that the wardſmen made no ſach 
Award, i{ſſae was taken and found foz the plaintife, and yet it was 


whereupon f 
'Ojadgedagainſt him, becauſe it was an arbttrament but onely on one ſide, and — 4 


(ybopd, and none in law attozding to the booke 7 H. 6. —— 
Foz, though as Baſpooles caſe ſapes, an A ward map be made by parts, the 
labmiCion being by woꝛd, and thongh it be upon bond in the common fozme 
in all cauſes, ſo as the ſame A ward xc. it ſhall not be extended farther then the 
Wnſes made knowne to the wardſman, yet it muſt in that caſe end all contro- 
berſles appearing to the Court, oz elſe it ſatisfies not the Condition of the 
Obligation ; whereof it followes that becauſe everp controverſte is betweene 
two parties at the leaſt it appeares to the Court the contrdverſie cannot be 
ended, except it be ended in reſpect of them both, and that may be either erpzeſſed 
n implyed. Exp2eſſed, as if an Award be, that an Obligoꝛ in a ſingle Dbliga- 
lion hal pay the debt.this is no Award, except it be pzoved, that he be diſchar- 
ſed becanſe payment is no diſcharge in that caſe ; but if the Award be, that he 


hall pay ten pounds foz treſpaſſe, it is good, fo; 9 ſattstadton implpes a — 
n 4 


Inche 


verl. Roll. 


And that is thereaſon of the judgement in Baſpooles caſe, Now here in ty 
p2incipali caſe there is nothing awarded fo2 the defendant, and the thee 
pounds ten ſhillings appointed to be papd is not ſaid foz what; ſo it can impl 
nothing, neither can it be holpen by any averment; foz the arbitrament is = 
dittoned to be in witing, and pet indeed there was no averment that the ther 
pounds ten ſhillings was Awarded foz any rauſe certaine : But if another action 
were bzought tos the treſpaſſe, no doubt this Award may be pleaded with an 
averment. 

There was no judgement in this caſe, foz though J was cleare, and an 
cleare of that opinion, and the reſt concurred, yet there was ſome varying alter 
and ſo it hung, and I think was compounded, foz J heard no moze of it. ' 


Inche verſus Rolls. 


Mt of the Court of Wards came this cauſe betweene the 
curie Wardorum at the relation of William Inche Committee of Willam 
French the Rings Mard plaintife, and Andrew Roll defendant. 
Upon a Diem clanſit extremum, after the death of John French, father of the 


Ward, it was found that he held one Peſlaage and twenty acres of land in 


Meline inqui- 
rend. at the 
Common law 
is but additio- 
nall to the 


Kr ſt Office. 


Kittiſham in Cornwall of the ſame defendant in Knight ſervice, and that 
the ſaid John French did likewiſe hold one Peſſuage and eight acres of land in 
Wharpſtone in Cornwall of the late Queene Elz. as of her Panoz of Entergen 
in Cornwall byfealty,and thzee ſhillings rent per annum, C per que alia ſerusis 
Iuratores ignorant. 

Afterward a Melius inquirend. was awarded upon ſuppoſall, that the land 
was holden ol the King by knights ſervice;upon which AMelius /nguirend.it was 
found that he held the ſald Peſſaage and eight acres of land in Wharpſion of 
the Nuveac by knights ſervice, The queſt ion is, whether the lands are holden 
of the King by knights ſervice in Captte 0z not, It was ſaid to the King, that 
an oxi4inall office-found as. this office is upon the Melius [nquirend, would 
have made a tenure in Chtefe. And it was alſo ſaid, that Trin. 12. Elizs. Deer. 
292, {t was reſolved, That where an office was found that lands were held 
de Domina Regina, ſed per que ſervitia Inratores ignorant, and thereupon a 
Melius Inquirend. was awarded, whereby the tenure was found to be of a ſubject, 
That now the fir office was vold, and the Melius Inquirend. was in ide 
nature ol the firſt w2it of Diem clanſfir extremun:. 
Wat it was noi reſol ved hy [ Hobart] and Tanfield ] Coke being abſent, that 
n this caſe . the tenure by knights ſervice of the Nneene, found by the 4/c/:«- 
Inquirond. wall be taken to be found of the Panoz of Wharpſton, whereof the 
rodſon is that the Alelius /nquirex./ is in his owne nature at the common Law 
bat aTwpplementito a deſea oz untertainty ot a fozmer office, and ſo dere th 
tenure being flirt tonnd cer tatnly of the Nucene, an of a Pang, and by ſome 
ſervices certaine, and the uncertainty only fo; ſome other part, when the 44e/:w 
Inquirend. comes it per teds that, and ſo both-make but one office, and muſt be 
jopned together. Now foz the caſe ot the 12. ot the Queene, it was nothing 
tothe putpoſe; fo2 that is a Aelius Inquurend. not at common Law, but gronn- 
ded upon the Statute of 2 E. 6. and taking bis nature and -fo:ce from thonce. 
-T herefoze the reſointion is erp:eflp, that the Aelius Irquirend. there, is us the 
fit ſt office, and ahiel ute of it ſelfe vy ſenſe of that Statute, which is but in te 
taſes mentioned in the Ptatate. | 
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Holmes 2 See verl.? Freak & Væor. 51 
verſ Twiſto Menfield.> verſ. Binford. d | 
Holmes verſus Twiſt. 


Homas Holmes bzought an Aſampſit againſt John Twiſt,and declared that Berkſhire 
was poſſeſſed of a heap of woad containing ten tonnes, and that Twiſt Trin. 12. 
conſideration that Holmes would ſell and deliver him one tonne of the ſatd Jac. Rot. 17 58. 
oad, he would pay bim fo; it within ir moneths after the rate that be Gould 
the reft, and ſhewed that he ſold and delivered unto Twilt the tonne of woad, 
nd alter ſold unto one Collins the reſidue after the rate of 23. pounds a tonne, 
ind the defendant paid him not the 23. pounds accozding to his pꝛomiſe, and 
n judgement was given foz the plaintife in the Kings Bench, and 
na w2it of Crro2 in the Erchecquer Chamber, the judgement was 
becauſe the plaintife had not alleaged that he had given notice to the 
xlendant of the ſale and pꝛice of the reſt, being a thing ol his pꝛivate knowledge, Not 
md not like the caſe of a Bond to perfozme the award. And ſome Judges of f bn . 
he Kings Bench allowed of the reverſali, and tooke no knowledge of the crc. _ 


judgement. 
See & Menfield. 


Dward See ſold the Panoz of Buckland in Kent, being holden in chfefe, to cri warde. 
Thomas Menficld and Dorothy his Wife, and to the hetres of the ſatd . 
Thomas fo the ſame uſe, then Thomas and Dorothy levied 8 fine of the ſafd — n 
nen to A. and B. to the uſe of them daring their lives, the remainder to the in 32 H. 8, 
oft of Thomas in tatle, the rem. to the nſe of a ranger in taile, Thomas died. g 
I was reſolved by [ Hobart) and [ Tanheld] that Dorothy was not to ſue 
libery of any part of the land, fo2 iti was no advancement to her from her hul⸗ 
hind ol his lands within the Statute. 


Freak & Mabell Yxor againſt Edward Binford. Co. B, 


Ohn Freake and Mabel! his Wife, bzought a Fozmedon in Remainder, — pope 
againſt Edward Binford of 3. Peſſuages, dc. in Alfrington, which Roger mp * 
linſey did give to Elizabeth Coxton, and the heires of her body, the rem. to Abelove very: 
lohn Piſing and his heires, Er qua poſt mortem predictorum Eliz. & Johan. Piſing ing trom the 
pefar.Johanni Freake c Mabell f/, & hered. Robert Piſing gen. fratris & hered, Regiſter but 
Hugonis Piſing gen. fil. & hæredis pred. Johan. Piling remanere debent per formam 323 
lauionis pre d. eo quod pred. Eliz. obtit fine hered. de Corpore ſuo exeunte &c. 
Chetenant pleaded in Abatement of the w2it, that the demandant ſhould by 
hefozme of the Regiſter have ſuppoſed that the Peſlaages xc. poſ# mortem pred. 
Ein. & John. Piling prefat. Johanni Freake “ Mabell rt Conſanguin. & hered, 
pedift. fob Piling remanere debet per formam donationis pred. Which concluſion 
e hath not made. And it was ſad, that the wzits of Fozmedon in Remainder 
the Regiſter fo. 243. 244. and 246 were all ſo concluded: And of that opinion 
ws Juſtice [ W :rbuccon ] but [my ſelfe ] and [ Winch] and [ Nichols] held the 
Hit goodenongh, in as much as it appeares to the Court, by the Pedegree 
i it is ſet downe, that ſhe is and needs muſt be Cozen, and heire unto Iohn 
Hing, ſo as it is but v pro pug no, the ſame thing moze largely ſpoken, and 
the fozme of the Regiſter may beate ſach an Alteration, and therefoze 5 E. 3. 

35. &7 E. 3. 47. 48. cited in the Regiſter, 

Fozmedon in rem. upon an eſtate taile, limited to P. and K. the rem. to F. 
fee, & que poſt mortem P. and K. to T. Sonne and heire of F. ought to rematne ; 
Ind the wzit was adjudged good without laping erp2eſſely the death of F. thougy 
were urged, that the fozme of the Regiſter was ſo, becauſe the laying of J. 
(0 be heire of F. doth impoꝛt as much. 

And 11 H. 6. 20. in Fozmedon in defcender the demandant made himſelfe 


ire unto everp one that had beene inheritable to the intaile, though by the 
: D 2 Regtſter, 


Foſter verl. 
lackſon. 
e ſel 


Regttiter, hee ſhould make himſelfe heire onely unto them that wer ſeifed by 
fozce of the intaile, but yet the wait was holden good, foz now hee mag — 
be heire to all that were leiſed, but he muſt not kalle to make himſelfe heire to all 
that were ſeiſed. And 2 H. 6. 11. an Action of waſte was bzoaght, and the wut 
was vaſtum in domibus & hominibus and allowed good though it wanted the woꝛd 
exilium which is the woꝛd of the Regiſter, and pꝛoper. a 


Pen Toe. Richard Foſter Doctor of Phyſick plantife, 
2 4. Anne Iackſon widom defendant. 
* 2 Foſter bzings a Sci. fac, againſt Anne ] ackſon widow, and Miles 
This was ad- Jackſon, executozs of the laſt will and Teſtament of Thomas Jackſon con- 
judged againſt taining, That whereas the plaintife in Mich. Terme. 6 Jac. had recovercy 
25 _ | againf& the ſaid Thomas in the Common pleas as well a certaine debt of 2200, 
3 — pound as 16. pound foz dammages, why he ſhould not have execautlon againg 
6pen and large them of the ſame judgement: the defendants plead that the plaintife ought not 
Argument at fo have execution againft them of the goods and Chattells of the dead. Foz 
the Bench. 1 they ſay that the ſaid plaint ile after judgement in the life of the Teſtatoy, /cilice: 
—— the 13 dap of Feb. in the ſaid — yeare did pꝛolecute 4::944:m bre. ipſus dimini 
contrary, Regis de Capias ad ſatisfaciendum à ga inſt the ſaid Thomas upon the laid judge- 
ment, to the then Sheriffes of London directed returnable xv, Paſch, bp ſozte of 
which wꝛit the ſame Sheriffes, befo2e the retarne thereof, that is to ſap, the 11. 
die Marti tooke the ſaid Thomas, and had him in Pꝛiſon, and kept him toz the 
: _— debt, and dammages afo2eſaid. And the ſaid Thomas ſa being in execution alter 
— dying in and befoze the returne of the ſatd w2it, dyed in execution, and that the Bherltke 
execution returned the wilt ſo, and demanded judgement and the plaint ile ſaith that the lame 


party bis Sheriffes of London, did not take the ſald Thomas Jackſon and him in Pylon 
ans appr and under their cuſtody in execution fo2 the debt and dammages afozeſaid had 
"1. and detained by vertue of the ſaid wzit of Capias ad /arisfac. proxt Ct. whereupon 


no further 


chargeable. UTae was taken and the Jury finde that the Sheriffeg viytute brevis de Cap. adſutic- 

And of executi- fac. infra ſpcrificat. non ceperunt &c. ſed dicunt quod ceperunt Cc. virtute cujuſdun 

ongenetally at hrevis de alias Capias ad ſatisfaciend, in Recordo pradicto min ime ſpetificat. in qua- 

large. dam exemplificatione inde confect. et jurator often” cujus tenor &&. ſpecificat, And 
ſo ſet downe the wit of A4/ias Capias at large of the ſame Teſte, the lame 
returne and all things, onelp it had not any averment, that the perſons and 

INES Ny” judgement and all things are the ſame, and concluded / /zper tota materia, ide 

«ir notures Court hall thinke thatthe Sheriffe tooke him by loꝛte of the Capi within mens 

at large. tioned, then thep ii nde fo2 the defendants ; if otherwiſe, then foz the plaintife. 

3 The caſe depends upon two points. 

Firſt point. Firft, whether the verdta be found ſoꝛ the pla int ile, o2 the defendant. 

second point.. The @econd, whether the death ol Thomas Jackſon in execution bes an abſo- 
late diſcharge of the debt, againſt him his hefres, executo2s and Adminiftratozs, 
ſo as no new action o2 execution, can bee had againſt them oz any of them. 

Touchingthe fir point there ariſeth theſe Quel ions. 

Firſt, whether the fozmer part of the verdict be peremptozy, which finds 
that the Sheriffe tooke not Jackſon, by vertue of the wait of Capi mentioned 
in the plea, oz whether the ret that followes, that hee tooke him by vertue 
of an Alia Capias, not mentioned in the Recozd, and ſets fozth that ſpecially 
with concluſion, if upon the whole matter, 4c. and leave it to. the Court, tos 
cozrett the firſt part. X | 

Next whether the 4a; Capias, being underſtood of the ſame cauſe, perſons 
ic, will maintatne the defendants plea. 

Laſtly, whether this 4 Capias ſhall be underſtood of the ſame judgement 
ment loned in the defendants plea, becauſe the verdic hath no averment erpꝛel⸗ 
ſed, noz by the woꝛd pred. vc. 


And to the firft queſt ion upon the firſt point. It 


d 
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If the verdia had p2oceeded no farther, then to the generall negative, that the To the 6:6 
gheri(cs did not take him by vertue of that wzit, it had beene cleare againſt the — up- 
dant. ent e nr 
_ whereſoever a Jury doth begin with a ſpeciall matter, and after makes 
acenorall concluſion upon it, contrary to that which the Law and the Court 
do jadge upon the ſpet tall matter found by them, o2 on the other ſide when they 
jeain with a direc verdict and yet alter dednee a ſpeciall matter which is con- 
trary to their direc verdia, oꝛ in law pꝛoves the truth contrary to their generall 
yerdict pzemiſed, and cloſed them up, with ſubmitting the whole to the judge⸗ 
ment of the Court, as in this caſe it is; in both thele caſes the ſpeciall matter 
makes the verdic and overrales the generall. As foz example. 
20 Eliz. Diet 362. in debt againft erecutozs the defendant pleaded plex;e- 
went adminiſter, where a pon ifſao was taken, the Jarp finde that the tefatoz 
had mare a leaſe fo2 yeares of a houſe and implements of houſehold rendz ing 
rent and dyed, and that the executoꝛs had recetved the rent and concluded int 
1, pet the Court judged upon the ſpectall matter it was no aſſets, becanſe 
the rent ranne with the reverſton, and fo belonged not to the erecufo?. 
do Paſch. 22 Eliz. Dier. 370. One bzonght a wzit de plegiis acquietandis, 
ind the Jury found that the platntife was bound foz the defendant, as bis ſurety 
um obltgatton with him joyntly and ſeverally, and that being impleaded he 
a plea 4c. and yet judgement was given againft the plaintife ; fo: as this 
ale is they were both pꝛincipall, and neither pledge no2 Fidejuſſo? to the other. 
Indthis action lyes not but where one is named expꝛeſſelp as ſarety in the 
hond, which was not ſo in this bond. 
nd Paſch. 2 & 2. Ph, & Mar, Dier. 115. debt upon an Obligation fo: 
erlezmante of covenants whereof one was that he ſhonld doe no waſte, and ifſne 
taken whether ho felled 20 Dakes, it was found that hee had not felled 20 Oakes 
bathe had felled 1 o, and it was adjadged fo2 the plaintite, yet if upon the firſt 
pint it had reſted there, it had beene found foz the defendant, 
Note that ro did not pꝛove the ine of 20 literally, but it pꝛoved the bzeach 
tleate within tho iNae. O»e-e, if it had beene Dakes foz Aſhes oꝛ the like, foz 
tither had beene walt, and the verp iſſue in contemplatton of law is waſt o2 
no walt, and the reit is a cerfainty of fozme, ſo in Towneſends cafe 
Po.111, 
fs to the ſecond bzanch of the first point, whether the Alia, Capias can be The ſecond 
taken within the (Cue, Fir it, lay this foz a ground, that if the Jury finde any queſtion upon 
thing that is meerely out of the iſſue, that ſuch a verdf&, ſoz ſo mach is utteriy =_ firſt point. 
widand of no fozce though it conclade in generall, foz 02 againft the plaintife —— — 
u the dekendant, whereof the reaſon is platine, which is, that the Jarozs are 
wers of matters of fac put in iſſue betweene the parties, and their oath 
dhich conta ines their commiCton is, that they all truly trte the iNae betweere 
pitty and party. And ſo is the ver. fac. ad triand.exitum non ad triandum ju, us in 
init of right, ſo that whatſoever they doe try beſides the (fue is per non juratos, 
4 canſe judged by the Court that hath no jurtidia ion of the tanſe, coram non 
ladce, and atterly vot?, fo2 a verdict muſt not be to the action what might have 
bene pleaded, but to the (Mae which is pleaded, and in their charge. And it that 
dlher point had beene pleaded it might have had art other anſwer and evidence. 
find therefoze the entry of the verdict in the recozd is, Qui ad veritatem de infra 
next. Iurati dicunt ſuper ſucramentum ſuum, &c. And ſo upon the matter, 
if that extravagant part of the verdic be falſe, it is no perjary, neither doth 
ay attaint lye upon it, fo2 there is no party grieved noꝛ any thing to be reſfo- 
ted, neither can it be aſed as: in evidence in any other tr tall, becauſe there is no 
teieſſe if it be ſalſe. 
Ind J hold it platine, you cannot juftifie to call him per jured upon ſach a point 
lung falſe, And lo it is concerning a point of diſcourſe by Judges ont of the 
point of judgement it may be a judictons and ſkudied opinion, and ok ſome 
wthozity; bat it is no p art of the judgement, fo no wit of exro; lyes upon — 
an 
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and therefoze it ought not to pꝛeoccupate noz p2efudicate a judgement. Aud 
therefoze 39 E. 3. 38. à wzit of annuity was bzonght upon a p2elcription, the 
defendant traverſed the pꝛeſcription, whereapon iſſue was taken and found 
the pzeſcription. But farther the Jury found that there was nothing of annuity 
behinde, pet judgement was given fo2 the plaintife. 
Do 43 Aſſ. P. 1. in Aſſize the defendant pleads himſelfe a villaine, the plain 
tife that de was free and ine taken upon it; the Jury found him a villaine, and 
added that the plaintif was ſeiſed and diſetſed by the defendant ag the wit im, 
ON poꝛted and that the Loꝛd of the villaine had not entred. And pet it was adjudged 
againſt the plaintife, foz jurozs are bound to their iNues, but Judges habe 
power over the whole matter, and that hath alſo his bounds, all the matter 
within the recozd not at large. 

Bat howſoever the verdict ſeeme to ſtray and conclude not fozmally 6 
punctaally unto the iſſue ſo as pou cannot finde the wozds of the iſe in the 
verdict, pet if u verdict may bee concluded out of it to the point in iNne, 
Court ſhall wozke it into fozme, and make it ſerve. And therefoze 47 E. z. fo. 19, 
In a P-ecipe one came in and ſaid, that the tenant was tenant fo2 life, and 
p2ayed to be received foz his reverſion. The demandant on the other ſide pleaded 
that the tenant in the action had fee, whereupon iſſue was taken that hee had 
not fee, and it was found that neither the tenant no2 he in reverſion had eber 
any thing, which is cleane beſides the iNue, and againſt the reaſon of the 
receit. And it was adjudged that he ſhonld be received, foz by this terdia & 
was found, that the tenant had not fee, which was all that was put iniflae, 
foz both the demandant and the party pꝛaping receipt allowed him tenant to 
the action, which muſt be at leaſt a freehold, and that being agreed by the 
parties, the Jurozsu could not falſifle. And therefoze the Book 19 E, 2. 
F. receipt 17 2, being adjudged contrarp J do condemne. 

One takes But on the contrary where an iſſue is well found it ſhall ſome times relieve 

benefit of a ſtranger, as in the caſe of Tilly and Woody 7 E. 4. 31. Where an adion of 

we. treſpaſſe was bzought againſt two fo2 taking of goods, the one pleaded not 

” * guilty, and it was found again him, and the other pleaded, that the plaintif 
had given him the goods, whereupon iſſue was taken, and that found againſ 
the plaintiſe, and therefoze judgement was given againſt him, fo2 the iſſue 
was well found, and the action being the ſame and both the defendants parties 
to it, and the Court ſeeing that the title was againſt the plaintife, no jadgement 
could be given fo2 him againft the other. But if the plaintife had bzought his 
ad ions ſeverally, againſt either defendant (as he might) he Could have had his 
judgement thongh perhaps the defendant might have beene relieved by us. 
And quære upon the other judgement, amen quære of that. 

Now admitting that a meere fozaine matter is votd, yet in this caſe to the 
ſecond bzanch of the firſt point, J am of opinion that the 4% Capias doth 
maintaine the plea of the defendant which is but thus. T hat whereas the 
plaintife had ſet fozth his judgement and demands why he would not have 
execution againſt the executoz, the defendant ſbewes that the plaintife had 
faed fozth againſt the ſaid T. Jackſon in his life q#044.: breve de Capias &c. 
a certaine wzit of Capias ad ſatitfaciendum ſuper Judicium predittum, Cr. 

Verdict fines Virtute cujus brevis, the Sheriffes tooke him and had him in execution fo2 the 

in Al. cap. that ſame debt and damage and that he died in execution, xc. And the plaintif ſayes 

was plcaded 2 that the Sheriffes virtute brevis pred. de cap. ad ſatisfaciendum predilium Tho. 

Cap, gencrall. Jackſon non ceperunt, and thereupon iſſae is taken, ſo he den ies that he was taken 
virtute cujnſdam brevis de cap. Cc. 

In every ac there is a ſubſtance, a body, a pzincipall, and there are tertaine 
acceſſartes, oꝛ Accidents: And concerning this, it is a true Axiome, /-nmquedg; 
maxime eſt id quod eſt principalins in ipſo, and therefoze things are nominated 
ex eo quod ſunt per ſe, non per accidens. Now then the ſubſtance is C 
whether it be the firſt Alias, oz pluries; thoſe are but diſt ina tons of number 
in ozder, there might have been moze colour, if he had pleaded it an * — 


Verdict unfor- 
cual! 
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whers it was the firft, lo: that had not beene true in the wozds though in 
as 


and to the effec of the execution, it had been all one; But here 
fall to the ſabſtance, ſo it is not untras, noʒ ſo much as miſtaken in a wozd, 


＋ is a Capias With a littls addon, that may be ſpared, And Capi is the 


( Genus continet plura quam ſpecies, ſed ſpecies non continet plus quam Genus. 36 
— 


yn A cecognizance pleaded, the iCae, nu tiel Recozd and, the 
phich was certified was upon condition, and pet good, 36 E. 3. 5. In an 
iccount the defendant pleaded, that he Accounted befoze R. and W. upon 
phich-iſue was joyned ; and it was found, that he Accounted befoze Ronely, 
adit was adjudged fo the defendant, 16 all, 19. Anallize the tenant voached, 
the vouchee pleads, that beretofoze the plaintife bzonght an Adtze againſt 
jis Father who pleaded that tho plaintife did infeoffe him by his deed and it 
yas ſo found by the Aize, and he demanded judgement, and upon iſſue / tie 
Kecozd, the Recozd was, that the ſatd Aize was again the Father and 
and pot adjudged no faiter, but the veroict maſt not wholly depart from 
the word of the ine 40. aſſ. 21. In an all. the defendant pleaded the deed-of 
gobzother of the plaintife with warranty, and the plaintife denied the deed, 
adit was found not to be the deed of the b2other, but the deed of the Father, 
nd it was adjudged by good adviſe, as the booke ſgith againſt the defendant. 
and J am ok cleare opinion, that if the Jury had found, that bee had been 
lun with a Capias pro fine, 02 by a Capias utla gat. after judgement, and the 
qaintife bad pꝛayed that he Chould remaine foz dis ſatisfaction, that pet this 
jad been again{'the defendant ; oz though de were taken by a Capias, and 
weregiſo holden ad ſati fac iend. yet it was not quoddam bre. de Cap. ad ſatis- 
ad which is a kinde of a w2it certaine, pet it amounts to ſo much in effec, 
wd he aper foz his remanding is a kinde of taking of charge of the nature 
Ahe wit. On the other ſide, if the Dheriffe had had this Jackſon in execution 
ine Cap. at anc ther mans ſait, and then this Cap. had beene delivered unto 
n un he had alſo charged him with that, I hold that that would have main» 
ed his tue; fo2 though be were taken befo2o, pet this is a new taking in 
te law, as to this execution. 
lat the third bzanch concerning the fanits of averment, to apply the Capi The third que- 
u is found to the caſe in queſt ion, if this uncertainty had been in the plea of ſtion upon che 
edefendant, it would no doubt have made it vicions, but being in a ſpeciall 5 ft Point. 
dia, it maſt be taken accozding to their intention, which is accozding to oe 
{cqmmon intent: therefoze whon the queſtion is whether he were taken by Jura eren! 
wdthey give their verdict that hee was not taken | 4s 4d 
[eifaciendum within mentioned, but that he was | 
ae ad ſatiſfaciendum, not mentioned in the recozd at the ſait | 
rien aga inſt the ſame perſon of the ſame teſte and returne of the ſame ſumme 
debt, dammages and judgement ; It appeares plainly, that they underſtand 
{tobethe ſame ; fo it is againſt ſenſs, that either the Jury would have made, 
ihe Court have ſuffered a ſpeciall verdict, as a doubt, it this Alia Car. had 
ten upon another judgement, oz between other parties. 
Ne plea of Cie may be maintained by an . Cap. which being the 
nal doubt, the Court maſt make no moze doabts ; the finding and tryall of the 
miter-of fac, being onely the Juries office, and not the Courts, upon which 
dent, ſee Goodales caſe, Co. 5. fo. 97. where tiuan Ejectione firme per Goodale 
Whit Wyat upon not guilty the: Jury concladed their doubt upon perfozmance 
is Tondition by payment of money by Sir John Packington to ane Woodcliffe; 
ivet in making ap their verdict, they had given the poſſeſſion to the plaintifo 
Vale, and laid the Entry upon him by Wyat, without any title under Packing- 
ton, hut what was inct1ded, and fo not regarded; 
And Fulwoods caſe, Co. lib. 4. fol. 65. where it was found that one Kecog- 
ini Coram recordatore & majore ſtapnle ſe debere to another 200. pounds, with- 
ul ſaying, per ſcriptum Obligatorium, 0} ſecundum formam ſt atuni, and yet holden 
/ good 
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90od and effecuall accozding to common ſpeech and intent, and the Earle ar 
Shrewesburies caſe, Co. lib. 9. fol. 5 1. where the verdict ſaid, acce/i+ 44 locum 
»ſuatem to hold Court Baron; It was found that Sterne as Deputy to the 
Earle of Rutland ace fit ad Villam de Mansfield ad uſualem locum ubi Cur. Barony 
Manerii de —— communiter tenta fnit ad cuſtod, il, Cur, and that be was 
diſturbed ic. by Woodward, Steward to the Tarle of Shrewesbury, And holden 
well; foz thongh this would not have ſerved in pleading, foz it muſt have teen 
pleaded that the plare was part of the Þano2, oz holden of it at leag, 
the Court was to be holden, pet it was allowed in verdict. Bat now,jt this were 
D.murrer {na Demurrer upon matter in Law, though the parties will jopne upon ſome 
upona point one point, upon which if it Kood alone, judgement ſhould be given fo; the one 
certaine, party, pet if upon the whole Recozd matter in Law appeare whp j 
ſhoald be given againſt the ſaid party, the Court muſt judge ſo, foz it is the 
office of the Court to judge the Law upon the whole Recozd, and the conſent 
of parties cannot pꝛe jndice their opin tons, no2 quit them of thetr office in that 
int. « 


And therefoze though Mountague in Dive and Manningams caſe does tag. 
ger a little in that point, upon the booke of 34 H. 6. pet in conclaſion he re- 
ſolves that the Coutt muſt of effice judge upon the whole Reco2d, 
The verdict Now, though the iiſue in this caſs be, whether the Sheriffe tooke 
that the fozce of the w2it, and had him in execution foz the debt and damages, 
Sheriffes rooke verdict onely findes, that the Sheriffes tooke him by vertue of the A1 c. 
— force nothing to the having and holding in execution, pet it is well 
rot adding Conſequence is neceſſary, becauſe theycould not take him by the ww; 
that they bad muſt be in execution, And alſo, becauſe they conclude their verdia, 
him in Sheriffes tooke him by fozce of the Cap. within mentioned, then 
execution. him in fozme as the defendants pleade which runs to the whole, as 

taking as the detaining, keeping and holding in erecution. 8 

Nota. That the dying in execution was not put in ae, but adm 

therefo2e of that there is no verdi, ſo that there is no cauſe to argue 

in reſpec that if the death be not a diſcharge, but a reviver of a new 
on, then was the plea a kinde ok confeſing the anion, and as the 
Action con- might then have demarred, ſo the Court onght now to judge ſoz him, 
— _ ſoever the verdict be, except the Stat. of Jeofailes help the defendant, | 
Verdigs 9H. 6:37. It in debt the defendant plead that be delivered the deed 
deed to be delivered upon condition perfozmed, and not elſe ; ſo it 
bis deed, upon which ilſue being jopned, and found not his deed, pet 
be judge d loz the plaintife upon the matter appearing to the Court to 
confeſſed. 0 1 
The fend Now, upon the ſecond great point, which is the maine 'queſtion of 
whether a man taken in execution foz debt and dying in executton t 
abſolutely diſcharged by bis death as again him; We would ſpeake a liftle 
largely, becaaſe it is of great conſequence, execution being the life of Juffice, 
and neceſlarp to be determined. And ſkrange it is, that it hath not been hitherts 
bzought to certainty, being a caſe that maſt needs often happen. a 
Of exccuion And therefoze, firſt of executions in generall, I meane of executions perſonal, 
perſonall, ag J may call them, fo2 debt and damage, foz of executions upon reall actions, 
whereby land ts recovered, and damages ſometimes withall, oz of executions 
upon Ejectione firme, I will not ſpeake. 

Executions therefo2e as I call them perſonall are Zev4ri fac. 02 fiers far. by 
common Law; Elegit by the Stat. of Weſtm. 2, cap. 18, and Capias a ſari fe- 
ciend, by the common Law tu treſ. vi & armis being a direct and wtlfull wong. 
and by the Statute of 25 Ez. in other caſes, 

Foz, at the common Law, upon an action of the caſe againſt an Boat fo} 
goods loft in the Inne, oz againf the Sheriffo fo; an eſcape, no Capias lay, 4?- 
E. 3.11. &. 42 afl. Pl. 17. ſoz it was but cya ſometime evi ſometime 14e, a 
negligence. but not a wilfall wzong. Ther 
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There is alſo ſometimes execution of the body without a Capias ad ſatisfu- 

dend. as where the defendant is taken by Capias pro fine, fo; the King, which 

vis alſo in caſes of meere wzong, oz upon Aa C apias utlagat. fo; the King after 
- t, In which caſes the plaintife map pzay the delendant in execution 

in his debt, 02 may refaſe it. | 

hee the loꝛme of the Entry of the pꝛayer of tho plaintife in ſach' caſe, that 
the defendant may remaine in executton foz him, fo2 as mach is implied in 
aking the Capias ad /atisfaciendurn, ſcilicet àn eled ion of that foz his erecutton, 
wi election implies rejection of the reſt, foz there is no election df all, neither 
an the body be taken foz a time, oz foza part as a Fiers fac, but it muſt be 
wall and finally during his life. 


| 


Of writs of ex. 
ecution ſued 


J will conſt er two things, forth, failing 
» Firſt, where w2its of execution being ſued fozth, doe utterly kalle of their wholly of cheir 
let, what is thetr conſequence to other waits of execution. _—_ . 
gert when they be executed in part, and not to the whole demand. — 
Now touching the relation of theſe executions amongſt tbemſelves, and eckect in part. 
eir coxreſpondency. 


J. J take out a Cap. 03 Fey; fc. and they take no effect, J may have one of 
ſm after another, oz an Elegit after both if they faile; 15 H. 7. 1 4. 47 E. 3. 26. 
by wdtherefoze thongh 18 E. 2. F. Executors 132. as mp Bother Nichols ſatd, | 

be wWhFaicefax. 1 5 H. 7. 15, be ol opinton that alter a Ci returned non eſt inven , legit . 
ap the pla int ite hall have no other erecution, the law is not ſo. But tf J take ic barres other 

be aan Elegit, and enter it ok Recoꝛd, and it be returned NH without effec. cxccurions. 

ie n the queſtion is, whether J be atterly remedlleſle; And in this divers 

he ales are peremptozy, that J am without reme die, becauſe J have made (ſap 

* Mu eledton, and that entered upon Recozd, and therefoze J can never 

” wt to any other; and to this effec'are the bookes of 19 H. 6. 4. Newton. 
L 

If 

. 
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{E 4,41. a great opinion againſt two Judges that had granted it. And it is 
40) E. 4. 41. to have beene ſo judged 30 E. 3. and 15 H. 7. 15. Faitefax ac» 
eth. but alſo ſaith, That after a Capsas/ you ſhall not have an Elegit. But 
wa. Elegir, 02 an Elegir in divers Counties one after another, the plaintife 
babe, as the bookes are 21 H. 7.19, 4'& 5 Phil. & Mar. Dier. 162. but 


he bookes notwithſkanding,(whereof there is never a jadgement but one 
ſakeet 30 E 2, cited, which J find not,) J hold the law to be cleane contrary. 
Ind that where the party takes an Elegi, and tan have no fruit of it 
wp reſozt to another erecation, though the election be entredof Reco2d, 
E 2. F. execution 140. One had an — into No:ff. The Sheriffe 
unnd execution of halfe 24 Acres, the plaintife pꝛaped a new Elegit into Duff, 
as denyed all but No2folk, which ts an Etroz. | 
"Und firt fo3 aathozities direciyto the point, 17 E. 4. 4- per Curiam, adjudged; 
ir E/-gi: taken fozth, the yeare expired befoze it was ſerved, wherenpon 
Were. facias. was ſued out and upon that a Capias by judgement, notwith- 
fading the exception taken «: ſupra, fo it was ſaid that Weſtm. 2. being 
, tooke not away the execut ton at common law. And it muſt be under · 
tid of an Elegit entred of Reco2d, fo; otherwiſe there were no queſtton 03 
und ko it. And 47 E. 3. Fitz. execution 41. the opinion of Piercey and 
achden is, that where an Elegit ts taken out and not ſerved, the plaintife may 
inte another execution, And 59'E. 3. 4. when Kirton ſaid, that becauſe an 
li was awarded, and was returned Vile pet no Cap. could be awarded, noz 
A pro fine ſex ved. Belknap anſwered, they would be adviſed of that. It ſeemes 
Wt theconceit of thts peremptoꝛy iſae of the election entred, hath been the 
aſe, that the entric of latter times hath beene fozbozne of Recozd, till firſt 
[tppeare, whether any thing can be had by the Z/-gir, and then to enter the 
vice nyon the Roll, when the Z/egic fs returnd executed ; but indeed when 
mecution is made it is fit it be returned of Recozd, and filed, and not kept in 
Attozneys pockets to hide and returne, when he findes hisadvantage. Now 


i reaſon of law in this caſe, there is none why a man ſhould be pzejudiced by 
J ' {gnozance 
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ignozance alien; ſucti 02 caſus, and therefo2e it I plead joyntenancy in mp ſelle 
I muſt bew of whoſe Feoffement, not ſo ol joyntenancie in a ſtranger. 
Te rs acaprious Next, it is miſtaken it it be concetved, that the election that is made and 
1 "2 recozded, is to be taken an election of the very wꝛit ot Z/-gir. Ndit is an elecion 
— = = of the land ic. of the defendant Elegit executionem de medietate terrarum. 
priveaman The wozds of the Statute of W. 2. cap. 18 are, that it wall be in the elecion 
of bis duc. of the plaintife to habe a wit of Fieri fac. to the @heriffe, tolevy the debt upon 
the lands and Chattells of the debtoꝛ, 0z that the @heriffe ſhall deliver him all 
the Chattells, and one halte of the land untill the debt be levied : out of theſe 
woꝛds I note, that the election is applped to the Fer: fac. as well as to the Elegu. 
Againe, that of the two, the caſe of the Fieri fac. is the woꝛzſt: Foz it is laid, 
that de may elec the wett of the Fer: fac. but foz the other that he may not elec 
the wzit, but the land it ſelfe of the debtoz, to hold till be be ſatisfied, 
ſuppoſeth land to be choſen, foz if there be none, the chotce is no choice; and the 
wozd Ele git is not the matter, but the ac of election, which is in both executions 
Turpis eſt pars Alike. And therefoze ſee Mich. 17. and 18. Eliz. Dier 344+ where one granted 
que non coxve- à rent out ol land, without ſaying pro ſe & heredibus, and then the g 
nic cum ſuo toto. tj grantee bꝛought the wꝛit of Annaity againſt the heire of the G 


Now the 


— —— — —— — 


adjudged foz the grantee. fo2 the perſon of the heire was not 

therefoze the election was void and none in law, and therefoze per car; 

they had pꝛoceeded to judgement, in the wzit of Annaity;yet the land might gi 
have beene charged. ; * 


But now in the ſame caſe, if the wait of Annuity had been bzought againg 
the Gzantoz himſelfe, it would have been bound foz ever, and ſo it would have 
turned the rent Charge in Foe ſimple, into an Annuity, onely foz the life of the 
Gzantoz. S0 you ſee that the election ſtands not in the choice of the weit of 
I Ce Cn bat of the Annuity it ſelle, when 


In Raviſhment of a Ward, where the Jury found the infant within age and 
Adjudged in afſeGed damages to one handzed pound, if he were not married, but if he were 
45 E. 3-16. married, to tee hundzed pound, the plaintife could not have a double conditi- 
& 3611-6. 3. onall judgement, although he could not know whether bee were married oz 
and therefoze hee was infozced to make election, and yet if hee chaſe 
of marriage, and the handzed pound if the Sheriffe retozne that he is 
he ſhalll have erecution foz the 3 hundꝛed pound, foz the election of 
is voyd, 36 E. 3. F. Gard. 11. 33 H. 6. 14. It the tenant infeoff his 
in age, and the Lo2d receive of him his ſervices in the life of the 
pet he may take him in ward, after the death of the Father ; otherwiſe it is 
bee recetve his ſervices of him, after the death of the Father, ſoz there are now 
divers things to make chotce of, not ſo beſoze. 
Thus farre of wits of executions, that being ſued loꝛ th, fatle of their effet 


wholly, 

Now of executions that have their effect in part. | 

It upon a Fieri fac. the debt be ſatisfied in part, the ref may be ſerved, either 
by Capias 02 Elegit, 14 E. 411. 47 E. 3.26. & 14 H. 7- 28. But in that caleons 
dad ſued fozth a Fieri fac. and befoze the returne he pꝛayed a (i, but it was 
denyed him, till it Chonld appeare upon the retarne of the Feri fac. whether 
de had executton by that. ſo it ſeemes that there was ſome entrie of it ol Recmd · 
Do there is a kind of barre upon the electing of the Fieri fac. if tt may be ſerved, 
fo2 there ſhall not be two ſeverall kindes of executions out at once. 

And upon the Elegit, if thers be no execution butupon goods; becauſe there 
is no land, and the goods appearenot enough, J am of opinion be may have 4 
Capias, fo now it is in effect but a Fieri fac, though the wozd be Ele git. . 

But if there be land extended, it is otherwiſe, and yet 4»7- il the debt - = 
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—and and nothing extended, but a leaſe foz thzee yeares at five pound a yeare 
ptelike, foz then as to that that remaines, the Elegit faijles, as in the = 
caſe, where nothing at all is to be had. 

Bat if a Capias be executed, that is in Law ſufficient foz the whole debt; foz 
Corpus humanum non rec ipit eſtimationem, (0 as if yon take it at all, you maſt 
taks it foz the whole debt. ö 

Now, to tho maine Queſt ion: 

Firſt, it is agreed on all ſides, that whereas the EI egit 03 Fieri fac. are both 
eecations and ſatisfactions to all purpoſes, and againſt all perſons, the Caps: 
is a fall execution, as tho booke 22 al. 43. ſates; but it is not a perfect ſatife 
faction in nature to all parpoſes, andagainff all perſons. 

Now — and to what purpoſe and in what caſes it is not a ſatisfaction, 
is the | 

203.4 agree clearely, that it is not an aduall ſatisfaction, no not betweene 
, Acco2ding to Hillacies caſe 33 H. 6, 47. where one was bound to 
ativfie foz goods that he had imbeſilled, and in debt upon an Obligation he 
pleaded that upon a ſuit fo: thoſe goods, he was taken in execution foz the 
unage, and it was adjudged no plea, But this is nothing to the caſe in queſtion; 
# without doubt it is no ſatisfaction to common ſpeech, noz to a tozaine 
— the Queſtion is, whether it be not 3 ſatisfaction, oz ſatisfaction in 
un to that very ſuit. 

F0z if an Srecatoz releaſe a debt, oz diſcharge one in execution, it ſhall be 
uraanted in law aſſets as received. 7 amen Quare. 

Ageine it ts no ſatisfaction clearely, as to barre me to ſecke a ſatisfaction 
wainft another, lyable to the ſame debt 0z damages. And therefoze, 29 H. 8. 
Frooke execution 1 32. 4H. 7. 21. 20 H. 6. 11. 33 H. 6. 47+ 14 H. 4. 19. and 
Bomfields caſe pꝛ incipally Co. lib. 5. fol. 86. B. and Joanes and Williams caſe 
cited there, are all cleare law, and pet make nothing to the caſe in queftion. 
4 E. 4. 38.5 E. 4. 4. being all to one effec. 

Aaaine, J am ofopinion, that if two be bound joyntly and ſeverally to me, 
md Iſae them joyntly, I may have a Capias againſt them both, and the death 
u eſcape of the one ſhall not diſcharge the other. 

But I cannot have a C againf the one, and another kinde of execution $.,...1 kind 
mink the other, becauſe though they be two ſeverall perſons, pet they make but of cxecutions 
we detto; when J ſue them jopntly, but if I ſne them ſeverally, A may ſever up on one 

hen in their kindes of execution; lo; though the Obligation be but one, pet obligation 28 a 
teqiginalls, the ſuits, pleadings, judgements and executions ate ſo divers, caps 22x" 
all they were upon ſeverall Obligations. But pet ſo as it once a very latil- they are not @. 
tion be had of one, 03 againſt the Sheriffe upon an eſcape of one, the reſt map ed joyntiy, 
relieved upon an Audita Querela. Luce if! 

Bat now, ſingling out the very point, J hold that a Capias ad ſaricfacieng. nne by 
vagainft that party as not onely an execution, but a full ſatisfaction by fozce f. crall precipes 
a id and judgement of Law, ſo as againſt him he can have no other, no 
inf his he tre oz executoꝛ, foz theſe make but one perſon in law. 

Foz where the law gives tines oz foure kindes of executions not all together, . ram: 
ut by wap of choice, whereof the Capi 4d ſatisfaciend, is one; and when the 
oy is taken, it is a full execution, and cannot be foz part, as a Fiers fac. map 
Y It is anelection of it ſelfe of that kinde of execution, and ſo a renouncing of 
betet as well as an E/-g;r, though it uſenot the very woꝛd vc. foz if the defen- 
at had lands and goods when the plaintif tooks the body, be made a plaine 
neferment of that execution befoze the other. And if they came after, bee 
n*dented his choyce by haſt, which expedition alone is a great advantage in 


Ind it is eſpecially to be noted, that the debtoz hath not the chopte to put 
iecreditoz upon the execution; foz then it had ſome colour of reaſon but the 
gerte tstaken by the creditoz. 1 It 
2 
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3. Reaſon, 


4. Reaſon. 
Statu um eſt 


omnibus ſemel 
mori. 


5. Reaſon. 


If the party in execution eſcape of his owne wꝛong, pet the plaintife canoe 
have againſt dim any other kindo of execution, noz againtt his erecutozs, where. 
of the reaſon is, becauſe, that when be hath begun, and choſen the body, he can 
never reſoꝛt to any ofher executton againſt the ſelfe-ſame party; but the 
is not becauſe he hath an acton againft the Sperttfe, fo; ſo he hath in the foxmer 
caſe of ſeverall execution againſt ſeverall debtoꝛs by one Obligation, ag well 
after as befoze the eſcape. 

And therefoze, if he take one in execut ion who eſcapes, hee hath choice to taky 
another, oz to get ſatisfaction from the @Sheriffe upon the eſcape. 

But now as to the party dimſelſe, though he make an eſcape (which is his 


. owne wiltull wrong) pet the plaintife can have no other erecation againg hin 


And it he ſaith he hath remedy againſt the Sheriffe, yet that may faile, either 
by death, oz diſability of the Sheriffe. And by the ſame reaſon, that there is dif- 
ference between the ſame party and another in caſe of eſcave, J hold it mach 
mo2e reaſonable in caſe of death 41 aſſ. Pl. 15. Ono in execution fo debt 

and the Sheriffe dyed, whereupon the plaintife pzayed a new Cp 

the pꝛiſoner, and had it in that caſe of miſchiefe, but other execution J hold hee 
conld not have had in that caſe. 

When the party taken in execution makes a wilfull eſcape, and that againg 
the keepers will, yet the plaintife can take no other execution ; this cannot be 
in the favour of the pꝛiſoner, fo2 he is the onely w2ong docr both to the parties 
and to the Law, and is the cauſe why that execution is deſrauded, and ſq gives 
cauſe of another, 

There is no canſe to imp4ie anp fanlt to the plaintiſe, why he may notnow 
take a new execution, ſince by the defendants fraud hee could not reapt the 

L tkewile there is no cauſe to quit the offendo and to lay the charge upon 
the Dheriffe who conſented not to the eſcape, whom the pla intiſe would free by 
taking another execution againft the party himſelſe. 

Wherefoze there can be no other reaſon of that poſition, tot that the C 
executed, and the body taken, ſtops, as againſt him all other executions bat 
it ſelfe and the conſequence of it, which is the action of debt, oz acion upon the 
caſe upon the eſcape. 

Now in the p2incipall caſe, all theſe conſiderations move mainely, and are 
wityout exception moze cleare and juſt to quit the defendant, being in no fault, 
and to ſatisfle the plaintife by his owne choice, whereof he hath had the full 
effec directly, that is, his bodp. 

It is a Pꝛerogative to the King, to have execution of body, lands and goods, 
not communicated to the ſubject, bat in caſe of Stat. Perchant and Staple: 
and Recognizances of that nature, which is by Statute law, And therofoze 
the caſe put in Blomficlds caſe ; Chat where the party was taken in execution 
upon a Statute and dyed, and yet execution was had againſt goods and lands 
alter, is nothing in this caſe, foz they were all due at the firſt, and therefozs 
might be taken at once oz ſeverally. Bat if this opinion ſhould hold, a man, 
beginning with a Capias, map be ſure upon death, to end with a Fieri far. 03 
Ele its 

nd ſo if many be bound and all taken in execut ton, upon the death of every 
one a = orecation map be againſt the erecutoz ; which is abſurd and full of 
milchtefe. 

When the plaintife tooke him in execution, as be choſe that his beſt remedy, 
ſo hee could not but fo2eſee that he might die under his hand, ſo it was his folly 
fo chooſe that kinde ol execution which was exec-tio caduca. 

The herior by Law is optimum animal in rei veritate, but if the L ond will, 
be map take the wozſt. And as it was ſaid by a father that loſt his ſonne in 
battell, Novi me genuiſſe mort alem, ſo here Foſter may ſap »ovi me cepiſſe mortalem, 

Now, ſince the execution of the body ſtands as a ſatisfaction between the 


ſame parties while the party lives, there is no ſenſe but that the party — 


Foſter verſ. £ 61 
Lack ſon. 8 


zimlelte to the execution, andending his life in it, and the other accepting it, 


ſo both agreeing upon it, it would make a finall diſcharge toaching himlſelfe, be crample 
wit cannot be truly ſaid, that the defendant is in fault, when — not able — = 
per his debt inſtantly he yeelds his body and lands and goods, it he have madc tis fur 
wp, tothe courſe of Law and his creditozs chotce, and endures with patience Hare patience 
vithout flight oz eſcape after the creditoz choſe his body: Foz, it is a phanſp, with me and! 
play, the debtoz ought to pay his debt, foz the law mult be the ſame, whether I P. we. 
u were able to pap 02 not. 
And of all executions, that of the body is in law eſteemed the beit, as alſo 6. Reſon: 
nat of nature the beſt, and moſt fozcible, and therefoze, 7 H. 6. 6. by the 
of Cotiſmore, if two E xecutoꝛs date judgement, and the one p2ap a 
(491, and the other a Fier; fac. the Capias ſhall be awarded as beſt foz the 
And the Common law gave not that execution, as being too hard 
mdheavie, but onely in the caſe of wilfall wzong, vic. mit, fo which 
n was thought too hard, And therefoze Barons were not ſabjec to it, but 
yon great — ; noz pet, ſince the Statute, 25 E. 3. though they be not 
d. * 


exemp 
Though the pla int ite have no direc intereſt in the body as in his ward oz 
mein to buy oz ſell it, yet he hath intereſt in it to liberty 02 reſtraint by ward, 
til he pay #/rimum quadrantem in ſalva & arcta cuſtodia. Reade the caſe in the 
Chap. of the ſecond booke of Kings, the creditoz would take the two ſonnes 


ky bond- men. 

Although in treſpaſſe vi & armis at the Common law againſt a Baron a 
chi lyeth not, noz after by the equity of the Common law upon the Statute, 
une the eſtate of a Baron is intended ſufficient : pet 11 H. 4. 15, in homine 
rlegiando,againft Dame Spencer a Peere of the Realme, viz a Baroneſſe bozn, 
{i was granted, becauſe it was an high in jurp to the perſon whom tho elopned. 
Ale the common law holdeth the body the greateſt paine and bigheft coercion. 

And the reaſon is apparent, fozas Chiſt ſaith : The body is of moze wozth 
rayment. And as it is ſaid in Job, Pe/ls pro pelle, and all that a man hath 
kewill give fo2 his life, but touch his fleſh 03 his bones, tc. Now impꝛiſonment 
hacheth both in / & ar Fu cuſtodia. 

Now touching the caſe that is agreed, 14 H. 4. 4. 15 E. 4. 10. Chat where 1 5, more 6: 
ima takes diſtreſſe foz a rent, and upon a vowzy hath returne irrepleviſable, compariſon to 
qatitthe bendk die in the pound, that now hee may diſtrains a new, and that ſpeake of beaſt 
tis ſhould much couvince the caſe in queſtion : Be that lookes neereunto it en in cer. 
hall inde it nothing like; foz beſides that, there is no compariſon between 1 J, 2 
te body of a man and a beaſt, touching valuation, and ſo touching ſatisfaction, nough 

is to be noted that the ſumme of rent, oz the valuation of the damage is not be a property 
judged to the Avowant in the Kep/evi», and then the beaſt taken by him in „ — 
ecation as in the caſe in queſtion bat where hee had taken t _—_—_— 
in that is replevied from him. Now upon the right of 
& beats are reſtozed unto him, in that ſtate as they 
vith him as a diſtreſſe lawtully taken by judgement 
ureplevied, ſo this hath no colour of an execution, but 
yreement of the parties, ozac of Law; be it in 
damage feſant, that he may diſtraine and retaine, till the rent N damage 
latisfied, ſo that even as if the beaft had dyed befoze judgement he might have 
trained againe, ſo after judgement, ſoz it is alike in both caſes. \ 
But the body of a freeman cannot be made ſabject to diſtreſſe 03 impziſon- 
mat by Contract, but onely by judgement. 

But in this caſe the debt is adjudged, and the body taken by a warrant of the 
Court, and of the law in execution foz it. 

Paſch, 43. Eliz, Rot. 88. Anne Williams bzings a Scire fac. againſt Edmond gjrefee. 
Curtryes, and Conſtance his Wife, Adminiftratrir of Richard Lambe, to have 
Tecution of $8 pound debt and dammages recovered againſt Lambe. The de» 
ndants pleaded, that the plaintife by C-pias ad ſatisfacie»dum, had — 

amde 
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Lumbe himſelfe in execution, in which executton he dyed, and demanded (hes. 

Aman dy" ment, and then demurred Hil. 4 Jac. It was adjudged againſt 8 — 

adminiſtratots in the Kings Bench, which was long alter Blomfields caſe either argned un 

are no further publiſhed, it being argued 38,39 Eliz. and publiſhed Tertio Jacobi. ou 

Chargeable. | 

Grate, | Spicer and Read. Trin. Terme. 

Perjuri 5 1 

— = Ann. 13 Fac. Regis. 

niſhed in Scar- 

chamber, Afer William Spicer was ſentenced in Starchamber, at the ſai 
IM thomas Read Eſquire to 40ypound fine, fo2 that de had taken Oath 

foze Baron Snig, accozding to the oꝛder, taken upon the Commiſſion oz 

atve titles, That lohn Spicer his Father was leiſed of a mano of ſome 

of inheritance, if his Pajeſties title hinder not, whereas in truth the mano; 

was then the ſaid Reads, and ſo obtained the letters Patents from the Ring: 

but this was pun iſbed, not as a dfrect and judiciall Perjury, but as a miſdemen 

no2 in abuſe of the Kings gracious Commiſſion to the diſturbance of polleCions, 

which was tnſtitated and intended foz the quieting of poſſeCions, in ſapply 

and imitation of the Statate of 32 H. 8, cap. 9. whereby men are fozbidden to 

buy and ſell Titles, ſaving to ſuch as are in poſſeſſion of the lands. ind be. 

cauſe Read the plaintiſe had been ſued and troubled by colour of his new Patent, 

100. markes damages was given to him, and the ſentence oꝛdered to be pablithed 


though the kingdome. 
rchamber, ; fe 
— | Parke and Perciyall verſus Evans wnderbayliffe. 


houſe upon 
private * Ugh Evans an underbayliffe of Stepnie and others, were ſined at the ſult of 
Parke and Percivall in two hundzed pound a peece, fo2 that they upon a 
Sherifſe fined pytvate pꝛotes at the ſuit of one Brockiesbury againſt one Porter, who lay in 
for outrage in the houſe of Parke, came and knockt at Parkes dooze, whereupon Parkes Wits 
c became tothe dooze, and opened it a little to ſee who was there, and they pelently 
with their (wo2ds dzawne, ruſht in upon her whether ſhes would oz no, and bare 
ber downe and bake open the Chamber dosze, where Porter lay, and bake alſo 
Percivals houſe adfjoyning to it, to get inſtruments to bzeake doozes withall, 
and did hurt divers in the houſe. And my Lozd[ chiefe Baron] and{ mp ſelfe] 
held the firff entry onlawfull, fo: the opening of the dooze was occaſioned by 
them by craft, and then uſed fo the violence which they intended. 


$archamber, . . 
Libel by privy Barrow againſt Lewellin. 


letter to the 


party himſclſe. Dy Aul Barrow pieterted a Bill in the Starthamber againſt Maurice Lewellin, 
foz wziting unto him a veſpightfullind rep;oachfull letter, which foz ought 

appeared to the Court, was ſealed and delivered to his owne hands, and 
otherwiſe publiſhed. And it was reſolved that thongh the plaintife, in 
could not have an ad ton of the caſe ; becaaſe it was not pablithed, 
could not be his defamation, without his owne fault of divulging of it. 
all Actions t kind doe ſuppoſe in audit u quam plurimor um ö 
Pet the Starchamber foz the King, doth take knowledge of 
puntlh them, whereof the reaſon is, that 
bzeach of the peace, and to the ſt irt ing of 


Martin verſ. 
Marſhall & Key. 
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Martin verſus Marſhall and Key. 


Artin bzought an Action of fatſe impziſonment againſt Marſhall and Key, 
who juſtified and ſaid, that Yorke was a Citte by pzeſcription incozpo: 
ate, by the name of Pajoz, Aldermen and Communaltie, and that they had had 
timeout of minde, 4 Court called a Chancery Court foz all cauſes of equity 


but 
Eten ould anſwer 03 be committed ; and becanſs he did 
yanſwer, commandement was given by the Pajoz to Key the 
wing Derjeant at ꝙace to take him; who did ſo, andbzought him into the Court 
ume the Pa joꝛ aud Aldermen, where he was in 
ks contempt, which taking and committing was the \ 
whereapon the plaintife demurred, 
yon one grolle fault; that where the pzeſcription was foz pzecepts to be direct» 
(which mak be under ſtood by waiting) tho Key the 
by the plaintife was taken was by wozd. A that were vo 
which is made part of the Canle of the jadgement , the whole plea ts 
dub the committing in open Court were good. 

But in the handling of this caſe it was argued by Serjeant Hitcham that 
te ſ{bſtance of the plea was faulty, foz be argued that a Court of 
milee in grant, much lefle in being a to 
un the Crowne, and ſo he ſaid it was reſolved by Popham, Ande 
adWalmficy, that the King could not grant to the now 
Court of Equity, and that alſo it could not be by 
unt grant any thing in derogation of the Common law, 
x2;zding to the courſe of law may be granted and p2eſcribed, 
Cheſter and Ducham are incidents to 4 County Palatine which had 

. And London and ths Cinque Pozts have Ads of Pariiamont fog 

indeed J hold this to be a great queEion, and ol great conſideration 
that a Court of equity ſhould ſtand upon graut oz 
though it be true that the Court of Chancery hath 
tec ſtands by a pꝛeſcript ion, pet that is not well reaſoned, 
wp thing done in Chancery,. pou doe not beg in pour ples 'with 
un theſe inferiour pzotended Courts, but yon pleadoa 
Chancery as yon doe all things done in the Conrts of Common 
dings Bench: whereof the reaſon is, that 
nit as the kingdome tt ſelte, and knowne to the law, foz all kingdomes in 
heir conſtitution are furniſhed with the power of Juſtics both accozding to 
aleof lat and equity, both which being in the K ing as-@overaigne, were 
biledin ſeverall Courts, as the light being fir made by God was alter ſetled 
athe great bodies of the Dunne and Poone. But that: part of equity being 
Qſit to regular law, and ina manner an arbitrary d is ſit} admint- 
kred by the Ning bimſelſe and his Chanceloz, in his name «+ initie, as & ſpectall 
inſt committed to the King, and not by him to be committed to any other. And 
tis true, that the one is bound to rules, the other abſolute and unlimited, 
hongh out of diſcretion they entertatne ſome lozmes which they may juſtly 
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Falſe impriſon- 
ment. 

Co. B. 

Court of 
Chancery at 
Yorke whe- 
ther it may be 
by preſcription. 


anode Johnſon verl. 2 Webb. 5 
Caſe. > Throughgood., 0 


Aruidels Caſe, Replevin. 


Viſne from N a Replevin by Arundell againſt two fo2 taking his Beaſts at a placy 
two places in called Horledowne tn Sourhwarke, one of the defendants pleaded »o cedit 
* — — -"? Wwhereapon iſſue was taken, the other pleaded that the place where tc. lay in the 
" Pariſh of . Olaves in Southwarke, and was the Freehold of the Governourg of 
the Schoole of &. Ola ves, and ſo made cognizance. The plaintife replyed,clatming 
a way over the place, to another place in the ſame Pariſh, and idue taken upon 
that pzoſcription. And one verire fac. was awarded foz triall of both ines from 
Southwarke and the Pariſh of ©. Olaves. It was excepted that it ſhonld have 
been only de vicineto parochie, becauſe the place appeares to lye there, and there. 
foze that was the neereſt verve to the ct. Bat the Court ruled the vera, 
well, foz though it ought to have been fo, if both the defendants had jopned 
the plea of p2eſcription, becauſe that then they had both agreed that it had lien 
in the Pariſh, yet becauſe the one iNne was von cepit to the place, as it 
laid in Sourhwarke generally, and he was not bonnd by his fellows 
that it lay in the Pariſh, and there was but one ven. fac.therefoze that muſe ft 
both thetr caſes, which was to have it both from Southwarke, and (rom the 
Pariſh in Southwarke, and it was alſo raled that it is not to be ſhelved that the 
Plez of Cor. Boyetnours were incozpozated, fo it ſhall be pꝛeſumed by the plea, 19 H 6,80, 
pom though 20 E. 4. a. where one bzonght debt by name of Alderman as ſacceſto), be 
the cenie Of herwile to a ſuccefſion in one perſon of chattels will not be pzeſumed without 
of it,v.g E. 3. 19 ſpec tall alogat ion. except in caſe of abbot oꝛ p2i02,02 the like coʒ poꝛat ion ksnowne 
chapter ſans in law to reſt in one perſon al well fo; chattels as inheritances, fo; otherwiſe 
Dean,32 3ff 67 Biſhops Deanes,Parſons, Uicars, 4 the like cannot take obligationsts them 
dag unge, y E. andthetr ſacceſſo2s, but they will go to the executozs. And Liſneyin the Have 
4.19.probis ho- APES made Liſtney to agree with the den. fac. though the true name was 
minibus, Liſney, becauſe they ſound ſo alike, 


* | Iohnſon verſus Throughgood. Trin. 12, 
Goldborough. | s Jac. Rot. 1734. 


N a Replevin by Iobnſon againſt Througbęood iſſue was taken whether 

one and all whole eſtate he had in a'Pano;, had uſed to tether their hozſes to 
Election in ic. Kaltes ind place called the Brook, ab'& poſt feſtum Pent armnatin; und the verdict 
ſue for ſundry found that thep had uſed to doe ſo in vi gil. Pentecoſtes in feſto Pemetoſftes dis luna 
ſormes. in ſeptimana Pentecoſtes, aut poſtea ad ſuam libitum annuat im. And it was ad judged 
preſcriprion tos the Parſon that did pe and that the verdia did maintaine the pre · 
cher note (cription us it was pleaded; becauſe it was moze large and alſo gavea choice, 


ſes. 
Webb. 


Award proces Ction was bzonght by A. B. againit Webb, and (ae joyned and then tho 
to the Coroner £': plaintife made ſurmiſe, that he was Bayliffe and ſervant unto Grimſtone, 
or Sherifſe ths @heritfe of Eſſex, and therefo1e pzaped p2oceſle xc. to the Cozonets, which 
crolle, being confeſſed, the entry was & ei conceditur. And pet afterwards the vemre 
Fac. went to tho Sheriffe, and the Jury paſt to; the plaintiſe. And this was 
moved in "arreſt of jadgement by Serjeant Towſe, and the queſtion was 
whether this grant to the Coꝛoners being meerely tn favour of the plaintife to 
avoid his delay by challenge, may not as well be loft after it is granted, as be. 
foze have been required at the firſt. | 
Next whether this be nat a miſawarding of pꝛoces remedied by the Catats 
of Jeoffailes, 


J Gr tene 
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Greene vetl. | "IM 6 5 
Armeſteed, 
Greene verſus 4rmeſteed: Trin. 1 —_—__ 
Jac. Rot. 1703. | Goldsborough, 


. THUS 205.037 + 
IB tcoſpaſſe by Robert Greene againſt Wilkam- Armeſteed fog lands in Clay, Deviſe land 
the caſe was thus, That Raph Greene had iſſne William, and William had o A except B 
ins Robert the plaintife, and Thomas his younger ſonne, and being ſeiſed of 4 
theſe lands in Clay, and of certaſne lands in Stukey, did make his mill com- and then 
cerning the ſame as followeth. Item, J will that William Greene mp ſonne way (ell the 
fall have my hoaſe and land in Clay los the terme of his naturall life, and then ocher. 
tremaine to Thomas Greene bis ſonne, 'except the ſaid William Greene doe 
yarchaſe another houſe with ſo much land, and ſo good in value as the ſaid houſg 
id land in Clay, foz the ſaid Thomas his ſonne, and then the ſaid William ſhall. 
it the ſaid houſe and lands in Clay as bis one. And the ſaid Thomas Greene 
dull pay 02 cauſe to be patd to his fiſters 10 pound of good-Englilbh money in 
um following, that is to ſay, to each ot them 20 ſhillings by the peare, untill 
the lald ſumme of 10 pound be fally contented and paid to the ſiſters. = 
ſtem, I give mp land and houſe in Stukey and elſewhere to Richard Manſer 
i terme of his life, and then to remain to Robert Greene and the 
Ibis body. and fog default of ſach ine to Thomas, and he to pap 
the chümen of Robert. The onely queſtion was, whether Thomas under 
the defendant claimes, tooke a lee ſimple in the lands of Clay, oz but foz 
of his Life, fo2 William parchaſed no other lands foz- him, and both William and 
Thomas are dead, and it was adjudged without difficulty hee tooke a le- 
imple after the death ol William; foz though the firſt wozds taken by | 
woald have given him but an eſtats foz life, 
und clauſe impozts in common ſpeech an 
map be alſo foz life ; as fee impoꝛts fee-lmple, 
the moſt notozionus and eminent feaſt, except it be othe 
therefoze if a man appoint his executoꝛs to purchaſe 1 00 pound 
anger ſonne, no donbt it will impozt a fee-ſimple. Alſo he ſapes that it 
jacchaſe, then be Chall ſell the land in Clay as his owne, that is, be 
wer to ſell them then, and not befoze : whereas if Thomas took an 
uin life, he might have ſold them befoze as his owne. | 


Againe, he was a to purchaſe other houſe and land of as good 
(not pearely value) as 


bouſe and land in Clay, Now the value of 
vaccozding to the value of the whole eſtate. And ſo it is a 
waning was, that he ſhould have the one land of as good value and 
teother. And that appeared alſo in that he was to pay the tenne 
laber. And it was urged, that the payment ol tenne pounds did alſo 
lt imple, which were cleare, if the Will be underſood, that 
{venty hillings a peare, from the death of the Teſtatoz 
npeſſeCion. But becauſe J rather take the meaning otherw 
nent ſhillings pearelp, could be no per ill anto 
aſe, de would ceaſe his payment, otherwiſe if 
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jounds at once, but pet it would have made the wenty ſhillings 

iyeare unto the daughters uncertaine, which the teſtatoz certains, foz 
herwile he would have ſaid, that he ſhould have papd it by twenty billings 

rears, if the eſtate came to him, and they live ſo other clauſs 

was holden clearely, that although it ſpake of. the 1 Stukey, 03 elſe- - 
where, that [elſewhere can never extend to the lands in Clay upon all grelle (hall 


the Will, as befoze, though bee have no lands but in Clay and Stukey. Bat not be altered 
he wozd [elſewhere] ſhall be rather ſurpluſage and void, then by ſach a looſs by doubefull 
bd to alter a large, plaine, and particular deviſe bofoze. words, 
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Cocke verſus len, Treſpaſſe. 
Homas Cocke bzanght an ee of treſpaſe again Ke 
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are divers 
iſſues. 


Pariſh of 4 18 Caſtle Bermidyy Chal © 


ve caſe was in the County of WMartwitke was « Perth eule 
e 


F 


— 2 ee there of fe but they buried 
but at Afton, Yo; the Parſonape tons | and the Uirar l 
Curate at his Charge, them * e Chappell. 
Aſton being tn decay, the file Birmidge 
Were zen thereof with the ti of the Pert of Afton, and J 
| — — ́ 2 —ů— 
had uſed time out ot mind, to repaire that at their owne An. 
* diſcharged ol the reparation of Aſton Church, 
they confeſſed they were within. the Pariſh of ne” 
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* Culdingom 7 Wanthington 
verſ. Willing. — 


hes ha teine Tome» Tr. 7 2 
the general Not. 935. 


* Tomi Cafes: | 
1 R. Rot. the . tyoujhjan 
defendant, did ſollicits ahdQ2ofernte an 
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want: he ſaid — piomife to pap 


68 Richards verl-7, friday Leiceſter > | Lovelace 5 © 
Carvamell. 8. Maſſie.” verſ Neue. verſ. Cala 
So . —ðůů— that des made no ſuch ;p2omiſe, and 7 and it 


— plat afleſed dammages to feventy 
— — — | Arreſt aw 


not monopont fo 
D e e d eee verſus Math. Coven: 


ki : "Rat: 790; Jokn Richardedonughts- ABampll ay 
Brownlow 12 ti mn 


par ers] the defendant undertook 
ion. And a bangen Waben agreed. e 
_ Nat. 7 0 ö i N * 


Ven. fac. forme . Zjetlione. —— was-by Maſſie, 1 
— zudgemen tatter a verdic, ——— 

was, Ee habeas ibi hoc bre. anti nin — Alſo that where but one i 
Amendment Was put on by tales, the t was nomina j uratorum, Cr. And pet | 
cannot be of judgement was given foz the — ONIONS: ; 
the toll. ART Gerais nothing. A 1 


Lehe againſt: Sir William Reade. * 


\b;ought an action of 5.00 pormds debt, againſt Sir Villaw Re 
recuto2, in London, de box: teſtatoris, and 5 pounds damages; de. 
45 non, &. upon Fieri fac. into London, 


Sir Richard Lovelace and his Wife rl 
againſt Arthare Cocker, 


New bond gi- MI. . Jac, Rot. 1001. Str Richard Lovelace and his Wife, 


ven diſchar- of delt upon an obligation of an 100 
— was ſole, foz the payment of 52 pounds 10 ſhillings, by Arthure Cocket hen. 
. - fendant, who pleaved that at the day of payment of the 5 2 pounds 10 ſhillings. 
and ſachan ons bis lone did mako-a new bond of another 100 pounds 40 


reg TT reren 


Rawden & Boothby Auſtin ver. 
verſ. Strut. C verl: Bally le rvoyſe. 


z0Wlife, being then alſo ol oz the papment of the fame. 52 
at another day then to come in fall ſatisfaction ot 


Runden verſus Strat. 


ih 2 Rey 7 
12 Jar; Rot. 1011, Raden brought un ad lon of debt ur one 
| Verdia 
a Dbligation fox payment of a lee Somme, And the beten —— 
| iven for an o- 
[3her, wherher 


| . —— al 
9 0.37 was ſaid on the other Mde-that 4 
of Jeoffailes judgement ought to be given to; the defendant; accoz- / 
Wtorrdle foz the | 


5 Booth verſus Ba. 
5 Ootbt why mn -r Ss — — 


out of minds to have « pecuſtar 
ens 


e the ſaid John 
ſarety by het wilting Obie 
bye. The defendant in conſideration thereof pzomiled to deliver him the 
—8— and ſayes that afterwards he offered to become 
t ſapes not by his — Dbligatozy, with a ſufficient ſurety 
of the ſaid i 1. pounds (as afozeſaid) bat yet he: hath not delivered 
bn hard ye eqs 
© The us ven Aſſampßt, and the verdict foz the plaintife. But he could wat 
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it, un de wonb have dendeed 
' man, ſaame that the Court 
| anne. 


Cher CW. Parker verſus Sir Lohn Lawrence, & Neil, & Wind, 


Treſpaſſe. 


. -Jac-B.R- T Ohn Parker ought an action. wrence, 
Net. 1355 Lone Nevil and Wood Lawrence = DDE 


againſt one in 
treſpaſſe, and 
nonluit again 
the other. 


ance — — 
dileharges the raſt. 
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Lund. weste Wiſeman Error. 


Ambe bjought'@ but ed errey Upnbem Wiſe | 
— Kings Bench upon m raps * 
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2 reme· divide. Duty —— ot 


TIT 
4 * N 6 1 


= 
- 
a * 
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Jac .Rox, 3803, 


deem of tele -itves- lob dhe ot 
ad then dyed. And that the ſaid L 


ſex extept ſuch at 03 thoul 
| it And in the end et his ple averres 
ereo( uſe of himſelfe in taile,the rem. to his ſaid 
if Thomas Hendly in tatle, i afterward made the 
red without (Cas. And that be entered 4 
tenant rejoynes that ſho held her in claiming her eſtate 


— this were —— cot 
(and ſo are thoſe two caſes there without p2equdice. to a third per- 
Hendly was in the remainder by the-fir conveyance, aud not-ſo 
ond. And therefa2s it ſhould be; # p2ejudice:to-Yim in his remainder 
re 
it the law would not judge 


har appeared nothing to the Court unt ill the tenant firſt 

Unto that the demandant had, but onely the title at dower, and 

iivaine to pleade that ſhe clatmed by her joynture, becaaſe there no pleas our of 

— —— = point ws ede latter end of — ER | 
whore the averrement Thomas {fac nlive, — 

wd. And lo there if a man bzing an action ies by 1, N 
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| — ͤ — N 
Foreſt verſ. Hionberton 8 Poe T — 


Sandland. d  verl, Howgill. 9 Sinner. 


averre that he was then of full age, 02 plead a feoffement_ abſolute 
out condition, thele averrements are out of their and therefoze. 
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_ = Pope verſus Skinner. Replevin. 
Le wie Dope baings a Replevin againt Skinner, who avowes tbe 
red and yer wel , I Commoner, becauſe the plaintifes beaſts, were in the Common 


- feſantin Aprill 11 Jac. The plaintife in barre ſayes, That one * 
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* | enter into alt and | 
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extended,” F. Kwightley cum; harecipſe eſt fit quali unqus ſeiſitua diebus quibus olitru 
fe ow aliqua p. lara aaßita fuit ad uſum dictæ Maria vel aligas 
e Ale cg ——— 
00 hy ved v6 further then (aha indevitanco of Dame ogy Beviil. 5 

m of 
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21 Suns 


that ho was a  Simony. 
31 Eliz. 
5 WC Arthur _ Nee, 
erde was by Egon e = Y pay perſon alle 


abled, nor make 


Juſctce, not onely the t an keire whoſe 
"of that office by fozce of the tatate of 5 E. 6. INDE 
| . 


x; the perſon being dilabled by the atate could 
I * vn Sparke againſt Tho. Piinel., LOB . 


__ 
| parke bought an Ejeckiaue firme agiinſf Thomas purnell fo; lands in Wa 
5 Wü caſe by ſpecial erpia was found Wat 
nan was ſeiſed of the queſtion, and of twenty of land Deviſe. 
0 and had iſcue thzee — James, William, and Anthony, and dy his Sentence: 
en aner ſecond ſors ten actes of the tiventp, aud to Aochouy mage nl 
Lacres, and than gavats laweay is eldeſt ſonne * 


n by appellat Tn the Reef a fre 
Any theres 


x all by oo fon, (00 ens is to inherit. 
I therefoze the ſaid wozd nth ater ae e Vl and Tia word beire 
\nthooy ha 3 to the 


\ 7 | | fo bow it ſhall be 
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Brayverl. Parker verl. Banks rat” © 
Hlayne. 5 Parker. Parker. 5 
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Bray verſus Hane. Caſe. 


An action for BR y bzought an action of the Caſs again Ha yne, and declared, 
words, for ap d beene Bapliffe to Sir William M.Knight toz thiee peares 
ing, Thou el land in C. and had the ſelling of his cone and graine, that the defendant 
mealize, dels wozds unto bim Them art a couſening knave, and then haſt 
g in ſelling falſe meaſare in my barley, and the Count 
felling with falſe meaſures,and I will pode it, 
re. 
And pet was given agatnſt him that thoſe wozds beare 


in that, it will beare an ation. And therefoze if this man had beene a commen 
Ridder oz Badger, and had beene charged with ſelling by falſe meaſure, ic 
would have bone action. And I was of opinion, and fo I aw, that if I hate a 
Bayliffe,to whom J commit the buping and ſelling of my cozn and graine, and 
gtve him the greater wages, in 

UNI PA WIG 


this caſe,foz it doth not appear that theſe wozds were ſpoken of any fale 6 
whilelt he was Baylif,noz of his — — 


W Parker verſus Parker. 
H: l. Aker bzought anacion of he cat upon a Trover and 


NE 


Rot. 4 26. Parker, and the 
Amendment 
cannot be of 


_ animpaclance 


roll, 


the action 520ught, and ſo the kault-in the Declaration being but in 
holpen by the ſtatate of Jeofailes. 


Banks verſus Parker. Treſpaſſs 


m 2 K Action — age treſpaſte was moe yy ne —— at Wy 
bo che juſtified by reaſon 6 a rffome Pmn0; 
La, —=Wwell, andthe plaintitfo jopned ay ide injavia fan propria ab/qe tal ren 
| ven fac. Was awarded de vicineto de eto flog Menerio de'T; a 
Roll, and a verdict foz the plaintife, and thongh the plainti 
traverſed the cauſe gonerally, but the Catfome, pet that was judped holp 
the ſtatute of Jeoffailes as matter of fozme, — abſque tali cauſa ton ined 
__— Err 
V:/at mult be An Weſto 
neither wo  f ward was bythe Rl de vierer Aue and Parc) both. Allo the ve. 
a8: nor t'® face might be accozding to the Roll, Jt wos denyed, and 
two reaſons. Firſf, that it onght not to be from Weſtowne at all, becauſe ths 
taking was confeſſed on both ſides, ſo that required no tryall, but the cauſe onel 
| wascontroverted, which was the cuſtome ; and other things ariſing fromthe 
Panoz of Tiddeſwell. And though the Roll had been perfect from the — 


fn yerl. 2 Oden verſ. 5 77 
Gervas. e Gilbert: Holt. 8 


e fo have beene) fo that the ve. fac. might bave beene amended 
qnely, of tt (it nothing had deen done upon ti) yet now now when it appeares ko Amendmeat 


DPF 


Court, that the tryall was wet had by ſach a Jury, as the Roll muſt not alter 
DD — and dee 
not to be amended. ' wrong, 


Auſten verſus Gervas. 


[OK Aſſam pf befoze, by Auſtin plantiffe again Gervas, judgement 
5 againſt the plaintiffe, becanſe he did not averre, that he yid — 
Bo ahr ſealed, and to deliver the ſame to the ſad * — 


| farther moved, that the conflderation of the money payd in . 
ntiſfe, being an infant, was void. But to that J anſwered, that betsuſe 


— 


1 5 Swinfeilds Cale. 
pon occaſion of a Pzohibition (ud by Swinkeild opecatoz of Swidfeild a. 
* — Iveatt — 8 
Rowe the ht the Prion —— not ul to tile it Coun of Re. 


| 2 bot vt wy PEO; 


1 f 
— Nil 10 Tac. 
” Rar, 3176. 
Action for 
| words for (ay- 
ing, Thou art 
' a Theeſe; and 
* ” , baſt ſtollen 


| Expoſition of | 


words accorde 
ing to the beſt 


ſenſe, 


Obligation. 


- Oven ke "Mb Fat 


of 'Grayes Inos. 


a Duchy Court 
the their Iuriſ- 


*3 
the Duchy 
Court. 


fequity in tt: wheneapon the 
the Dachy Court hath no Jurisdicion n 5 
berlons ſaifozs dwelt within the County Palatine 


\ 


Saint bbn'verl-> Don Diego Serviento de dun 
Saint John. 8 verſ. Jolleff, Tucker, & Piney 


lands of the Sub je any whero, but upon the Kings owns lands, and his an; 
Revenue, and perhaps upon bonds and aſſurances given lor his revenue of the 
Dachy. Whereapon Hol being pzeſent, finding the opinion of the Court, aid 

be would ſarceaſe his ſuit there without wit. And ſo the Court compounded |} 


the Cauſe. 


Saint John againſt Saint John. Debt. 


Adlon on the Q Aint John bzought an atom of dant. os foztyponnds againſt Saint John Bay, 

— 21 H. 6 of Stockbride, upon the ſtatute of 21 H. 6. ſoz not F 

for not rerurn- gelle of the ſame Towne, foz the lack intended Parliament. And where 

ine one Bur- words of the Statate are, that the Sheriffe ſhall ſend bis pzetept to the Pape; 

yo | © hires n0-@ayes then to the Bapliffe : the plaintiffe declared, that the 
Sheriffe had made his pꝛecept unto the Bapliffe, without averring, that there 
was no Payoz, And now after a verdic foz the plaintiffe, this was movey'iy. 
arreft of judgement ; But the Court was ol opinion clearly, that it was good, 
foz we ſhall not-intend that there is a-Papoz except it be ſhewed, and if there 
were one, it ſhould come p2operly in the other ſide. 

And though the Parliament was as none, becauſe there was no Ac ne Rt.. 

coꝛd 8 action map lye, foz there was 8 returbe. of the watts an 
many fittings: 


Admiralty. Don Dro Servientode Acuna Embaſſador Lieger forthe 
King of S ins wad} olhff and T; «cker, and 3 8 


8 „ Non Diego Serviento de Acuna Embaſſadoz Lieger foz the 
= Courf, as Pzocuratoz generall foz all hi 

— Jolliff, and Tucker, and againſt Sir Richard Bi | 

— ths es ed ente dl divers kinds of the goods of the F 

Court bolds' two By | generally, and not naming them add ad Port de Munſter, iu 

Plea of things „Cf enemy dds ds and 

at land. charged them ſeverally thus : That Jolliffe, and Tucker C  Pirare in 
| alto mari, more bellico diftas 7 Pte Url yo tor e 


a Bir d he tent + IP | 

Bingley pray « PJohthton, an too | 
Kngloy moped a Profit ee we goes Sa b. 

that ho could not lux fo th goods af Common law, mga. 


Secondly, Pirarpald nat change property no wore 4 
EEE U Tyer fe mr 


Palmer verl.? 
Pope. 5 


—— 
the whole Court reſol bed clearely, that the Admiralty ot Cnglandcan 
of any contraa, but ſuch as riſeth upon the Sea: No,thoagh it riſe ap» 
y continent, Wozt, o Paven in the Wozlb, ont of the Kings Domtntons; 
» their Juris diaton is limited by the to the Seas onelp; fo2 the 
ts fo; the Wes, and the Court foz Maritim Cauſes. And therefoze - 
„ Stranger 03 other will ſeeke Juſtice at the hands of the King of England, 
A w3ongs done him ont of dis Dominions, be mult ſecke it in thoſe 
Jurtsdiction over tho Cauſe. Now if the Cauſertiſe at Land, & in 
pit: (lob no Pozt is part of the Sea, but of tho con then he cannot 
Admiratty, butt he mah ſue in the Courts of Common Law, which 
power in cauſes And then tt matt de ſo lapy, that 
1 give Jurtodiction. And this ſait againſt Bingley is ne other then 
tion of Trover and Converſion, as Bawtty dothers of the Der 


— 

0 — 4 —— To the Art: 
wcauſe being layd at Land no man may by a new formd loune of aft, 
it d aliad ex amen, but he malt ſubmit hisfkozmes to the law, and not 


| —"_ : the oziginall charge is not Piracy, top though he calles hom 
| ot the charge of taking the goods is onely per vim & violratiam, As to 
g of the goods, and the pzoceeding ts vill not Criminall. And {fit 


t buying in open Parket without 
. 


1 . Goran . 
—— might bo tryed eber 
tet. Ao eg to RI NNE 


i, whe in tte nr Pr 


271 E 


note, wat the ſame dap Sir Jobs: Wa, © " u | 
p2ayped a Pzohibition in tho — 425 
＋ a ſpopla done a Cape de vert, | | 
been dons at land of Guiney - 2 N d- 
ell,and becauſs they had faffered it to pzacoed to lentente it was denped, 
pet to theſe remedy upon-the RUN TEES %. b 
| Pabner verſus Pope. Adrviralty. Co. B. 


M. A. 
libelled in the Admiralty foz an . to 
ting ot Dagars- again Pope, and that the agreement was put iu be Admira. 
| ric, and that the Dagars were ſpoyled nt wen: and herenpon 

was granted; bat if the weiting had not beene at land, under 

but a fimple remembzance of the Agreement, it had been otherwiſe : 
6302. EN. H. 1 18. g. 10 Hy. Tem — 1. Avowry 19 2. 8 B. 2. 4 E. 3. 
„Statham. 5 H. 6. 2 H. 4 6 H. 6. And the fat. pris poyes. ts uhelg 103 
ind Paphem, and Sir John Watts hav a * — 
Valaſco @mbafladoz of Spa ine, fb; attaching of 
ie Corvero Subject to the King of Spaine bjought 
ade tibelled ta belong to his Pater as confiſcated, as all other his goods 

the pzopertyof goods here at land muſt be tryed bythe Comm. 
hn ever the pꝛoperty be guided. 
Alfa, Jennings Ubelled in the Avmiralty agataft one Audtry,upon a coutract 
fo. be made n Afategs inter diftrifion Hari: vacas.' Ws fixaights 


4 Gibraker infra 7urtdiftionem” maritiman : And becauſe it peng the 
Contrag 


r ˙²˙ ] A ²˙ V Aa . 


5 
77 
1th 
and 


— 
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- Gibjan, vetrſ. — | : | 
the land diſch 2 
plaintife, 


- 


. | Stoner verſus Gibſon, Obligation. 
Cloner Adminiftratoz plaintite againſt Gibſon defendant, in an. acti 


pylaintife demurred in law, and the plea upon the f 
; mOctat Mich. laft to this O4ab, Hillar. at! dey Al 
4 . —— inf, from which 

| fill this ORab. Hillar, t which 


- A 


mme e r= 
T =. 0 4. 
der the plattiſ 


* 
40 þ 
: " ö 
4 4 
8 A 5 
N 
*** 
Al : 
LAT. 
3 77 


1 


EM pardongene- 


plaintife” by ra llor ſpeciall, * 


L 


untiono all generall wzongs belongs. And therefoze ſuits foz defamation b 
| P paivate 


Grobham ver(.2 
Thernborough. 1 
= 1 


p2ivate perſons in @piritnall Courts are partonable by the Ring, even arr 

ſentence, becauſe though they be ſned ſometime by the party orieved, pet 

= but in the nature of an Inſozmer,and the ſentence is not to give himaments: 
pro ſalute anima, lo; examples ſake. And ſo are the ſuits in the Stent. 

abe And to ſhew the fozre of tte Kings pat don, the Chiete Juſt 

cited two bookes, 1 & 2 E. 3. Fitz, Corone 281. 1 54: wherein it is 12 255 

that if in an appeale of felony, the defendant doe pffer triall by battell, the 

tite may counterplead it, by ſaping the defendant being appzehended, — — 

—— pꝛiſon, which pꝛefumes a gutitineſſe. And pet thoſe bookes are ruled, that 

if the King pardon that bzeaking of pziſon, the defendant ſhall te re 22 

the battaile; and the counter plea taken away. And pet the reaſon of the 

ſumption of the guiltineſle is the ſame after the pardon as it was —— 

the reaſon of the caſe is, that the Kings pardon doth not only cleare 

tt elfe, but all the dependencies, penalties, and diſabilities incident 

that againſt the appellant. Foz thongh. the appellant hath an 

ozig inall fact, which the King would not diſcharge as again IL 

bꝛeaking of the pꝛiſon he had none but oblique. And it was laid 

moꝛe call him theefe,in the pꝛeſent tence, then to ſap a man hath t 

— cured o maniunifed, but that he bad been 


bis per ill that he doe no man mong. And there is no neceſſity 
dero wo2ds to be allowed to ignozants. But it may well be, t 
committed felony, and got a ſecret pardon, yet another man not 
pardon map juſt ifte the app;ehending of him foz the ſelony. 
Common fame yanrenient of Juſtice ; even as a common voice. and fame is 4 (af 
varrane ro ar. ant to arreſt log felonp] the lame be not true: But ſoit! 
reſt for felony, him thiele, foz that is neither neceCayp no advanceth nos ten 
vide Refidunm ſupra, ſet — 2 eee 
. 


London. Sir Richard Gale Knight pal 


Hill. zo Jac, i464 4 

2 Ir Richard Grobbam, aar, of debt of lob | 

An action of ounds aga 

debt brought ſhqroborough an and declared upon a lente Wer, — 

— ande, Leckiord-Richards, inthe Conntpot 50 and of acapita 

Peſuage in the ſame Countꝑ of $04 and! r cloſes- 
ſame Pelluage adjopnins, . lying * the fam ſams C 

Nomine pene hampton, tc. rendzing 2 

mi — a day, foz non payment, and then hewes & . — 

"and the peare, at ſuch a feaſt and ſo remained 

— * de- making fozty pound, ſo together the 100 


| — 
foz him loʒ the 60 — — du er . | 
baun changes And though the leals were {ll untd:in.th6 dectaration, in pl 

— epelſange is 1ald iu no Towne, bot in tho County af large; nolthe? 

ut uwerare- holpen, by the ſet foz the fours cloſes, toz the ſentence is perfected. in 
Want of viſne the houſe and finiſhed befoze, yet that fault being but want of a. viſne is cured 
burrs not ©  becanſe the defendant hathconfeed tho leaſe. ! (83.1; 
erde e. Bat ier the 40 Prem pane; it was adjudged againK. the plnintſe het 
feflech the be latd no demand ot bis rent at the day, without which a paine is net 
marrer. = Forfeited. Though a demutrer tontelle the fac well pleaded, pet if the defendant 
Sce infra fol. dere had denmrred, he might babe taken advantage of the ili laying, but he 
Richer cal<:05- the defendant did both admit the leaſe by pleading{the extent to-defeat it. am pt 


ſerve the rea» 


ſon of the moe did tonleſſe it direaly by a bene C verum c, And a leaſe ſo made 16.9000 
Aerence. Thomas 


Virehy verſ.; Slawneys? 2 3 
Gunſtone. > Caſe. 9 


L 


Thomas Virely againſt Roger Gunſtone. 


athe Sheriffe returned, 20d mandavit Tohanni Geſtingham Balivo' libertatis enquelt of 
tif Hare mil. — de Blackcloſe cui exetut. pred. brev. totaliter reſtat Boe < 
2 d alibi infra Com. red. per ſe | not potuit. ui q fe : 
dend. And ſo ſets done an 4 — — the | 40 3 

damages. Yereupon a wzit of erroz was bꝛong bt in the Exchequer C ham. 
and agreed by all the Judges, that the returne was inſufficient, ton it was 

lie untrus and againft law, becau(e the warrant was directed to the, of 

rife himſelfe to be executed in any part of his Shire, and no venus contain Sberiffe file 
I this Inqueſt of office, as there is in other wzits which / intitles the in l. 

of tiberties. Bat pet the Court would not reverſe the jndgement, 
iſe there were djverſe of the like, both io the Kings bench and Common 

cfally in Suffolke and Norfolke in latter times. 


* ö , Slawneys Caſe: | Co. Ba. 


the P:erogative Court Sir John Benner tho Judge accozding to the 
ome, had taken bonds of one S1awney, upon granting of an. adminiſfra- | 
heſorpluſage of the goods after toe bebte 


8 
I yet the cane with the conſent of Sir John Bennet hin 
the onder of Serjeant Harris and Hutton, who were 


: 


is. 
. 


M 2 


** 8 9 1 . * 


84 Spendlow verſ. 2 feat verſ. 
Smith. Oxenbridge and his Wife. : 


Spendlaw againſt Sr William Smith, 


Dilepiyacions, Pendlow Parſon of Skiron in Norfolke, ſues Sir William n 
— there fo2- 


aſticall — 


gil | Dath. 
Court Eccleſi- poſition of the Statate 13 Eliz. cap, 10, flapidations, any as 
aſticall annot Covin oz not within the law, reſts not Yor them to jndge, but in the © 
inccrprer a Rat gf Common law. r | | 
tute. 

8 Edward Skeat againſt Oxenbridge and” *© $49. 

Waſt. 8 5 Ether ed his Wife. 2 * 2 
Su Dward Skeat bzought an ee againſt Oxenb | 
Tr. 12 Jac. Esa Alle, and the 571 De omnibus 
Regis. Rot. 1 n. jar { 415 * — fo 


489. 


r 
5 


a e no fr 
a” ich thero could Oy ah; 
1 and cone an ten 
to be em riert 
miceryaFirmed and thet . 
98 1 5 


ths | * 
3 Skeat. It is 2 as k it "hv to 
Edwards Skgat ds tirport ſus ſuper corpui; G o. 5 — — 


. "Da ver. 25 
* Dowager. Savadge. | 


Ie againſt the ( uu Dowager. 


judicial was awarded ont of the Court to the Co1oners of the 5 
onnty of Weſtmer{and in the action of wat, byooghtby the @arie of Gum- of dier forms 
again® the Coantells Dowager, becauſo the Carlo was * 
to 


by which bott the Cozoners were commanded to ſuffer nd 
tho lands, ec. 


terme Oath was made in Court, that the Ladies people had 

publiſhed and and made knowns unto them, pet the Court wonld 

t them, becaule it was not a w2it directed immediately to the Lady 

Fr 

is to pꝛobide againſt the — poſſe comitatur, 4 be no 
en 600 


Day verſus Savadge. ' Treſpaſſe +,» Brownlow T. 


f 12 Jac. Rot. 
en Day bought an Iohn Savadge fo; taking 619. Cuſtome 
Ines bag ot Batmegs. — pleated that th City of London *L2ndonto 
fent City, and ſo had been —— — oy the ajo jos — 
a pozate ,and the mouth of 
| | oo 
| 2 00 ahbe 


1 — 
= 255 = 


2 ** 


2 


2 " niſcha! 


86 Day verl. 
Savadee. 

not to be tryed by Certificate, but by the Jury, whereof 3 gabe ihne reaſons 

1 The firſt, that it was not pꝛoperl a cuſtome, but a kind of preſcription, 9; 


in the nature of a pzeſcription, and then clearly it was not within their tuſt ome 
0 2 Secondly, that it was no ſuch cuſtome as was within the reaſon 83 
* of that 2 pecultar fozme of triall by Certificat, that was granted and vſep 
in London. | 
3 Thirdly, it was againſt right and Juſtice, and againft naturall ccuitie. to 
** allow them their Certificate, wherein tdey r te to try, and judge their dune 
* Cauſe. 8 
— — As to the firft if is apparent, that as Savadge pleats it ſe2 tte Ciiie, ius a 
their owne meere pzeſcription in the Cozrozation, and it be had joyned unto it (as be ought 
cauſe. to have done) the point of diſcharge of Citizens exp2efſely, as he did 
—— under the name of perſons diſcharged, it had been a meer intire p2eſcriptinn- 
their naue {h20ughout, and ſo pleaded. 
and differente. Now though he omitted that part, yet when it c@nes to te hewed on 
the other ſide, if it be true, it appearcs to be a bzanch of the ſaid pzeſcription, 
and of the ſame nature, and no 
And pet it is true, that being pleaded apart by it ſelfe by the inhabitants, as | 
to a diſcharge of Freemen, it muſt be pleaded by way of cuſtome, and not by 
wap of pꝛeſcript ion, not becauſe of the nature of the thing, but becauſe the Free- 
men cannot pꝛeſcribe in their perſons,and therefoze are allowed tolapa cufome 
fo2 their diſcharge, ſo that naturally a pzeſcription oz a thing pzeſcriptible is {0 
to be laid, where by law it map be, and not by wap of caſtome, and where it cannot 
be by law, and thereloꝛe is pleaded by way of cuſtome, the natute of the thing 
is not changed, but remaines fill a pzeſcription in his kind,though it be allowed 
to be pleaded, by way of cuſtome foz neceſſities ſake. And this learning appeare 
well in Gatewards caſe, Co. lib. 6. 59. b. where it appeares, that a thing li 
in „as common did in that caſe being, an inteteſt, whic 


KEE REESETEAEESAS | 


copyholders | 
ties ſake, whereas in ide ſople of it muſt be laid by preſcription in 
Loꝛd, and pet the nature of a pzeſcription. FS 
Bat a matter of diſcharge as the pꝛincipall caſe is,, and diſcharge of tithes, 
as Gatewards caſe ſayes , may be laid by way ofcuſtome, foz that is no | 
tereff, but an eremptton, not Poſitive, but Privative of the Alon 
0 it is indeed bat an exception out of the intereſt and in truth, thould bo (0. 
To the ſecond point. This pziviledge of London is fo be underſſeod 
cuſtomes, as are of the nature of locall lawes, peculiar lawes fo2 that Citie, 
generall to all the Citizens differing from the generall law of the lu 
as Littleton calls in his chapter of Burgage the cuſtomes and | 
* Caſlomesin Bo20ughs ; and ſamples them that the younger Sonne ſhall inherit, that the 
London. Wife ſhall have the whole land in Dower, and that their houſes and la 
deviſable, ſuch are the coſtomes in London, of fozraine atachment 7 E. 6. Der 
85. & 3. Eliz. Dier 1 96. and the cuſtome 5 E. 4. fo. 30, that if a Debloz.v 
come fugitive, he may be areſted befoze the day of payment. And Co. 5. Ab. lo. 8. 
Snellings caſe, that if one Citizen be indebted to another ina ſingle contrady4it 
ſhall be equall to an Obligation. And 21 E. 4. 16. 74, 75. And 21 E. 3. 46. U 
good caſe to this very purpoſe, where in an AQize of freſh (o2ce, in the Cont 
of Oxford, it was pleaded that the cuſtome of the Towne was,that if a manhad 
poſſeſſion of lands by 40, weekes, he conld not be put out but by the Kings wilt, 
whereupon the other would have taken iſſue no ſuch cuſtome. But it was ke, 
ſolved that this being the law of the Citie, was not to te tryed by Zurx, but by 
the Judges, as a maliter of law, and ſo indeed in nature of a Demurrer, 
And the reaſon thereof is, that the Judges of every place are ſuppoſed fo have 


ers rere reed SETS, STHSER= 


knowledge 


8 , 
— 


Day verſ. & 5 a 8 5 
Savadge. KAT, if 


—uledge of the lawes of the place whereby they doe Judge, and to habe 
afomacies among them. And therefoze in ſuits in their owne Courts doe deter⸗ 
gins them, as th! Judges at the Common Law doe in the Kings Courts, 
the genorall cuſtomes of the whole kiugdeme, being the Common law. 
in London by ſpecfall p3iviledge, they certifie alſo their cuſtomes of = 
dure into the Kings Bench, which other Townes doe not. But t 
even thoſe that are their locall lawes, are tryable by Jurp, it 


Mich. 37.38. Eliz. Rotulo 418, tn the Common Pleas London, 

Bilford platntife, and Lowe defendant in an adien upon the caſe: fo; 

parcelis of Plate. And the iſſue was, whether the cuffome of London 

that there was a Common market in London, foz all goods in all open 
all dayes, ercept Sundapes and hoty dayes, 3 riſing: to the 

let; and concluded, Er hoc parati ſunt verificare, wands ac prontiCuria 

ic, And then the defendants made their . tryallvf!thetr —— of 

the mouth oftheir Recozder, and pzaped a wit accozdingly/!And enge e 

{was granted returnable in Trinity Terme; and continued per now miſit bre. Cuſtome by 

Ao Aich. And then it is entred, that the Concluſion ot the delendants their Recor- 

6; ought to have been Er de hoc ponit ſe ſuper patriam, whereupon the Plea dcr. 

made and iſſue taken, and upon vexe fac, to the Sheriffe of London 

hag the plaintife, and had judgement: which is a ſtronger caſe, then this 

the 

h farther in the pzincipall Caſe it cannot exe , ſaid to be a 2 

| City, noz foz all the Citizens 22 te 

— Arr nies 


28. afl. 18. 21 E. 4. 11. where a Dean 
Juroz was challenged, becauſe he was other to one of the Preben- 


Clchhlenges ve alia, thtp an tft les (0. faile verdict, 
reverſe a falſe Certificate, and pet 
Ac; but min iſter tall. And there 
8 1 1 
Maſo and ; 
ading and ſarmile, and 


thetr partiality to themſelves, that they bi 
. a5 where gran ue ede of Plus ts be hlden tf th 
yard of the Gantee, /icer the G)antee faerit pi, but there the 


#Jadgs bimfelfe, and not the; G e Qtr mouth to | 
Funk 3 


equitte, 
2 fuxe invonnabilis; 08 Gey ve e | 25 


Jene 


E — equi 


NA 


Lafilow 


88 Laſtlon verſ. 7 Herrenden Nichols verſ. 5 Bra 
Tmin in. » verl. Palmer. : Rambred. 5 ; Pa 
Laſtlow againſt Thomlinſon. Aſſumpſic 


Tbecq. Ch. | Hill. 11 Jac; Rot. 1484. 


1 Aſtiow bzonght an 4ſ#»p/: again Thomlinſon, declaring that Thomiiz 
Lien fold him ſo many Dates, as Rcco2ding fo the rate of 10 thillings 9 
London pence foz every Quarter ſhall amount to 52. pound, to be delivered ſach ating 
Aſumpſit: Which money the plaintife þzomiſed to pay ſuch a time. And that the ſaid Dates 
after ſach a rate, came to 96. quarters and 6, Fuſbells, which the defendant 
bath notdelivered; to his damage dc. Upon ine No» A ſſumpſit, it was tund 
foz the plaintite. And upon judgement a wzit ot Erroz and & 
that 96. pry 6. buſhells IG Dates, —_— — afozeſai 
und, and thzee Farthings,and ſo no bzeach, becauſe be was not bound to 
To But the judgement was affirmed, both becauſe it was not 
The lay tegar- whether it amounted to any moze, the account was ſo buſte : And alſo becayg 
teth not was not pollible in effec, to mince the meaſure ſo, ſoas it ſhall hit the juſt 
bigs as ths odd houres are not accounted in the peare. 


—__IT TT. 


Herrenden againſt Margaret Palmer. 
Hill. 12 Jac, Rot 921. 


enden bzonght an Aſſumpſit againſt Margaret Palmer, 
hasband, and declared that her husband had bought of him, gold 


HE: 


was found indebted 


Nichols and Raynbred. gorge 
Hill. 12:Jac. Rot 131. ene 


Ichols bzonght an Aſſumpſit againit Raynbred, declaring that in,conider- 
\ ation, that Nichols pzomiſed to deliver the defendant to dis olwne aſe 
Cowe, the defendant pzomiſed to deliver him 50. Willings Adjudged fon the | 

plaintife in'both Courts that the fe need not to averre the delivery of 
Premiſe for the Cowe, becauſe it is pzomiſe oa pzomiſe. Note here the pzomiſes muſt be nt 


Aſſumpſit. 
Sufl. 


rr, 


promiſe. aus inſtant, foz elle they will be both »«d« pala. 
* Brinſley and Partridge. : 
* DR Rot. 318. . 

er S ee 


ST SFT SZ ren 


whereupon 
that the conſideration was not 
whether the money upon the ſaid account was dus, as foz monepe® 
03 foz wares bought and ſold; notwithſtanding judgement was affirmed, becauſe 
by the accounts, the debt was confeſſed good, and the pzomiſe made thereupon on 


Rich * Foxcroft verſ.? Bayle x; 89 g 


Shere. Lacy. Gird 
_— . — — 
Rich againſt Shere. Ejectione. 
Hill. 5 Jac. C. B. Rot. 1284. Cornub: 


Ich bzought an Ejectione Firme againft Shere, and declared that whereas Land layd in a 
\ Richard Harris aud other, 9. Octob. 5, Jac, Regis at Saint Gynneys, in — — 
tho Coanty afozeſaid, did demiſe, grant and to Farme let to the defendant ons 
4. Gardens, 200. Acres of land 20. Acres of Peadow, 80. Acres of 

| Acres ol Wood, and 60. Acres ot Heath and Farſe, with the Ap- 
called eaſt Dirzard alias Dizard in the ſaid County, To have and 
whold, to the (aid defendant, foz five yeares, ic. Che defendant pleads not 
guilty, whereupon the plaintife had judgement.. The defendant aligned foz 
em that the plaintife in his declaration, did not ſhew in what Towne, 
Hamlet, oz place the ſaid Tenement, called the eaſt Ditzard alia Dizard 
but in the generall County afozeſaid. Foz that canſe the judgement wass 
weherled in the © xehequer chamber this Hillary Terme 13. Jac. Viſne. 
- Hote, hero is a tryall without a 77/»e, if the Jury were from Saint Gynneys, — * 
md U it were de Cor pore Com. it was not good,foz that is not to be allowed,where hurts where 
aneerer place may be, but (oz titles, as knight oz not, oz the like, which are at che matter is 


confefled b 
* : the defendarie 
Foxcroft verſus Lacy. - ED 
Trin. 11 Jac. Rot. 1099. Caſe. 


TOxcroſt bzonght an ad ion of the caſe againſt Lacy and declared, that where- Aion for 

I 8s Lacy, and ſoare others had a ſuit in the Scarchamber again& the plaintife ſander co ma- 
wilxteen others concerning Conſpiracies, it. and that commonication was P ggg. 
mbed between lohn Walter and Rice Guyn @Eſquires, concerning the ſaid Cbecg. Ch, 
kit,that the defendant Lacy upon the ſaid communication in thetr pzeſence, | 
hake theſe wozds : Theſe defendants, 7»»«e»ds the plaintife and the other ſix- 
kendefendants are thoſe, that helped fo marther Henry Farrer, meaning one 
Fenry deceaſed, who was murthered by one Thomas Oldfeild, who was hanged 
hit, to the plaintifes dammage ic. The defendant denyeth the wozds, and 
hand foz the plaintife, and judgement given, Erroz wes aſſigned generally, 
tat the judgment ſhould have been contrary, but judgement was affirmed, 
k; it was holden, that it was ſaſfictently laid, to entitle every one of the de- 
ndants to a ſeverall adton, as if they had been ſpecially named, | 


Bayle verſus Gird. ; Aſſumpſit. Checq. chap. 
Trin. 12 Jac. Rot. 1599. 


B bzought on Aſſumpfit againſt Gird, declaring that in conſiderafion he Devon. 
ould dye divers Clothes, called Devonſhire Kerfles, ints ſeverall colours, Miſumming 
ming ſo many ſeverally as amounted in the whole to be 60. That the defen- burt not. 
tant did pꝛomiſe to pay him a tertaine ſumme, foz the dying of every ſoverall 

Cloth, and averres, that he did accozdingly dye the ſaid Clothes amount ing in 

alto 59. Whereas indeed they were 60. at ſupra. And that the money came * 

119. pound, which he hath not paid. Found and adjudged foz tho plaintife, 3 
ad Erroz Aſſigned, in that it appeares he ſhould have dyed 60. and dyed but , 
$9. And ſo the ſum afozeſaid not due. Alſo the Jury did aſſeſſe dammages cccaſione 

Gtentionts debiti pred. Whereas it ſhould have been occaſioxe non performationis 

Aſumprionis & c. But the judgement was affirmed, foz that it was firit averred 

dyed all, which appeared befoze to be 60. So the other was but a miſſamming, 

as to the other, it was a debt, and a pzomiſe implyed upon it. 


N Keere 


90 Keere verſ. 8 75 8 


nnn 


Owen. Caſe. Caſe. 


* 


—ͤ — 


— Keere verſus Owen. Error. 
Mich. 5 Jac. Rot. 79. 
Error. 


— Eere recovered 400 pound debt, againſt Edward Owen who dyed, and apong 
Et er in execy. N Seire fac into the County of Surrey the Sheriffe returned Rebecca teren. 
tion. nant omnium terrar C tenementorum in balliva ſua que fuerunt prad Edward, r. 
And judgement given, that Keere ſhould have judgement and erecutien againg 
the ſaid Rebecca; wherenpon the ſaid Keere pʒaped, the E/egir thus entred iu 
Roll, Elegit ſibi liberari medietatem omnium terrarum, & tenemenorum in c 
Surrey tenend, &c. quonſque ; und left out, Qua fuerunt pradicti Edward, Gr. 
And to) this judgement was reverſed qu adjudic ationem executions, upon the 
Elegit, and yet the wzit of Elegit it ſelf, and the return of it, were well in that 
point, But whero tho Roll is fanity the Writ will not help- 

It was alſo aCigned foz Erro, that ſhe was returned 7 er7e-tenant mn 
— without aſigning of what in certain, that was not allowed in 


4 


Madan. - | Spatburſts Caſe. H. 13 Jac. 


The Chec, Ch. Fter the death of John Spathurſt, by AMA andamus in Suſſex, tt was found that 
Error, died ſeiſed of lanes, E. quod tenentur de domunico Rege #t de une 
V de uno groſſo groſſo per vige imam partem unius frodi mil. This was ruled by the chief Buren 
Elegit. and mp ſelf, my Loꝛd chief Aut ice being abſent, that it was a tenure den 
fervics in chief All tenares in chief are in grofſe, and the wozds 4 de geen 
ſcarce of any ſenſe, but of no certain ſenſe afall in Law, and ſo nd as 


Conuniſlion, Sir Thomas Puckerings Caſe. H. 13 Jac- 


I 


T was found by Office, taken at Barnet in the County of Hertford, 18 Mei. 
38 Eliz, by Commiſſton, in the nature of a Diem Cleanſe Extremum, Whit 
Str John Puckering Knight, late LozdKeeper ot the Deal I 
the Lady Jane his wife, were ſoyntip ſeiſed to them, and the heirs of him of the 
Pannoz of Weſton, in the County of Hertford, and of the of Kingerby, 
in the County of Lincoln, by the oziginall purchaſe of the ſatv Lozd Keepor, and 
that they being fo ſetfed thereof, and that the ſaid Sir John Puckering being allo 
ſeiled in fee of the Panoz of Welton Argentine, in the County of And ol 
the Mano of Kington, in the County of Warwick, he timo April. 38 Elin. dad ſo 
ſeiſed, and that the Lady Puekering him ſarvived, and that the an of Weſton 
onely, was held of the late Queen in Capite by Knights ſervice. And that the 
reft of the laid Panozs were held in ſoccage, and not of the Nneen in Ci 
Knfchts ſervice, and that Sir Thomas Puckering was his ſon and heir, of the 

age of four years 3 Decemb. befo2e the death of his ſaid Father. 
W The ſaid Lady Puckering 17 Mui g lac. dyed, Thomas the heir 3 Iunii 10 Ia. 
Knight, was mate Knight, 3 Decemb. 10 Iac. de accompliſhed his true fall age, and ten · 
dered dis liber y, and within the time limited, de ſaed lozth a ſpectall livery, an 
— 8 great Seal of —— Dffice being — — — — death ol 
noꝛ any charge impoſed upon of d . 
In the fr fpectall livery, there is ronfabn Metents and from his 
Livery ſpeciall Ma jeſty to the heir of all entries and intruſtons, made by the into any ol the 
what it diſchar- Pano2s and lands, wherof his Father died ſelled, and alſo a pardon, and Releaſe 
geth, of accompts, and of all Aqtons, ſuits, quarrels, impeachments, and 
demands whatſoever, which his qpajeſty, at the time of the ſaing fozth of hs 
ſaid livery by any means dad oz might have againſt the heir, not extending to dil 
charge him, oꝛ his lands of any debt, accompt oz demand, by reaſon of auy Office 
oz Receipt ofany of his Pajeſties montes oz Treaſure, 02 of the 2 


— 


Howar d ver . | | 9 1 
Bell, exc. ; 


— 
jy ſame, 03 of any debt then due, by Recognizance oz Obligation. The aaditozs, 


bt tho ſpeciall livery afozeſatd ſued. have tmpoſed ſeverall charges upon the 
hs, ons len mean rates due, as is ſuppoſed between the death of the ſaid La- 
and the true full age of the heir; And the ſecond charge not of a ſumme in 
<ticalar, bat to bzing the heir 4d Compatandum pro meliore valore, and upon a 
crrer to this laſt Charge, to; the incertainty and inſafictency thereof, and 
i bes to the fozmer Charge this caſe appeareth, wherein thele Queſtions 


2 neee ee {hx 03 no, in regard 1. 
Char g is generall, ad computandum pro majore valore. it is not groun- 
nn by any P3eſident, o; by the courſe of 


r the King be, oz can be entituled to any mean rates, between the 


12 


9 and the dd of the (aid Sir Thomas 
2 bis Knight hood and be 
"Whereupon ive reſolved, that the Auditoz can ſet no charge. noz award pzo: Courſe of the 
abt © any Charge but upon a Recoꝛd, as an Dffice 0z the like. court of Wards. 
e i an Office be. found ende in on ; Shire of all the lands, lying as 
lin other Shires as there, which in law is r 
this by the courſe of the Court is alot e 
1 tothe e wh dt- 


 pzocoſſe upon; and this is! 


| Office finderh 
e La deſcent of 
is (ereſe ed cd no 


were fill under age, 
was dig vetted in the tg by his none bet 
Paſch. 14Jac,. Sar chamber. 


* Lord William Howard, againſt Chriſte. Bell, Tho. Salkeld, lohn 
Dacre, and others. 


the tarchamber, in a ennſe between the Lozd William Howard plants, 
ae e Bell, Thomas Salkeld, John Dong 2 1 — 
1 ond Coke, and my ſelf, that the Tenants Panoz 
Ao Faid tenant right, and being now impeached by the plaintife,being 
Ind of the Panoz, who ſappoleth their 


ww WY, inlwitat they migh 


92 Be Gold verl. l 
Death. 
manner, to defend the cauſe 


advantage, 
caſe of the L, Grey — 9 


to the rr 
N 


2 nance int; — the title, t 
; ito 64: ——— 4 EW a. 


_— e 


Checq.Chamb. 


A&ion of deb: FF Ugh ghe an action of debt upon an Obligation, 
— the condition was, that 


gation, 
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WS — Huſſey, Gd. Raviſhment. 
Tt. 7 Jac. Rc. 5p. — 


; wes lore plant lines Jo Woo 
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Siga 
ee nnn Kar ihment of 


doth 
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ber. Ane Doan covert and tom 
ö , . r 03 

A | 

90 bor aer mean 
eee (hell 

3 rer 
ED . 

580 woman ts words, but there aro Fic 
= ZE Y. Neem the (0/4 tonne £0 ee 
— hers if to ud 

— Tuns to ede, ant Wertes 
Rom de pumthed (tos not lattstying) with km 
01 15 
r that a woman covert was at the common Fut branch 
Low ſebject to an amen of trefpaiſe fo; tak tr away a 2 
—— — — and her dusband polac. 


\werevte with her to fe dame | 12 


54 Moore ver; Mn 
Huſſey. S 

that it bath tw 

* 


quia qu pro aliens 


d and Wile, t 2 


dat de ſhall anſwverthe 
medlate 


Rn ng 
by law of nature. | | » | vn 
Now the action at the common Law was in effect and ſubſtance the ſame that 
is now, onelp it hath received ſome additions, and ſome moze diſt ina fozm of 
. T 
ad He Perles, and ſometime without that clante) 21 C. eg 
abduxerunt & maritaverunt, without ſaping within age; and pet . 
to tt is a guard naturall, not legall, 32 E.3. Fitz. gard-32, & Fitz. NI. & 
ue 27 eee 
rapuit & abduxit, 29 E. 3.37. 94. 35 | 
and 12 H:4.16. it is agreed that both the Father nd the antes 


1 — 
”T - 4 


them ſo. 


| the like reaſon between 


4H P 
£ S * 


* 
which was confuſed to all befoze by 


by | 
ment ol this plagiary offence oz injury, being much greater then the wong in 


*Notethe ſame other creatures, in as much as the body of man is moze honourable and of greater. | 


exception may bilce, and was in ancient times uſed by the Lozds, as now it is by the Rings 
be taken for a Committees foz advancement of their own childzen by way of marriage, 0 
woman covert otherwiſe. | 

co exempr ber + Thereupon by the @tatate of Merton, c.6, it was pzovided los wards under 
Seature, tha is 14+ contra pacem vi abduttu vel detent ſen maritatis, quicunque laicus inde conv 


_ for the Tus fuerit qui puerum aliquem fic detinuerit, abduxerit vel maritaverit, reddat o 
other. uu 


| 


Iii ez 


EF ELLE. 


N 


Moore verſ. 95 
Huſſey. 8 


Julerem Marita ii, & pro delicto corpus ejus capiatur ut impriſ d 

valorem itagii, 0 corpus ej ur ut impriſonetur donec 
our emendeveri lictum ſi maritetur. Yers it ta, . 9 maritæve- 
—.— other And then W. 1. cap. 22. confirms this 


Statute was not found full enough to give remedy, and therefoze the 
in queſt ton was made, which might well be ſaid to be made by men an- 
ien indeed tt was the intereſt and heat of Lozds foz the generall abuſe 

begat it, tes the ad being in his nature a treſpaſſe and act of fo2ce, yet is not 

& amis. And therefoze 7 H.4,9. the Count i & arm was te jeded. 
nature of treſpaſſe being to end in damage, this recovers the body it 

not by demand, but by commandement to the Sheriffe to take and 


r 


gutter the body, and then by judgement giving it to the plaintife if it do 


Jain, where all treſpaſſes die with tho perſon; here the action is continued 
oz executo}, againſt the hetr, oz executoz, and though the heir die, 
of Ward as well as Raviſhment, : 


therefoze 24 E.3.fo.29. upon a reſummons in ſuch a caſe againſt the ere- 


Pleniement adminiſter, ifſue, and pat the Ward jud- 
the plaint ite, and 9 E. 3.15. guard of body and land againft ties whereof 
daring the Pꝛotlamations and reſummons againf his heire,and though 
within age, yet judgement paſſed pzefently againf all, to it was ſaid 
was the firſt action, but it was doabted whether the heir ſhouldanſwer 


5. If the anceſtoꝛ have his Ward raviſhed, and bzing his action and 
hall dave the reſummons, but not the erecutoz, But t the anceſto 
not the acton, the executoz ſhall commence it, not the heir, fo2 tt is acaſe - 
Statate. And tu this caſe Hill ſays that the makers of the Law were 
; which the Repozter 4 | 


by equity. THEE RD Rog | 
e E. 1. ff. gard. 133. Regiſter 163. by equity of the Catate of Con- 


=. 
on nd Firz.Nat,br.139. to reite de cuſtodia lap lo them both at Com- 


that is pet ſcronger both 32 E. 3. fo. 31, Gard. & Fitz. N. Br. 142. G. Chat 
0 of an Ozphan, by the Ma joꝛ and Alder men of London, declaring age of Orphan 
caſtome ſhail have the wit and the age, and nonage Wall be limited ry 


Und 47 E.3. F. Gird. 30. the King hall maintain that ation. This new re» 
Wy was given incaſe of Raviſhment i» odium ſpoliatoris. 
Upon the treſpaſſe upon the Statute of malefattoribue in Parcs, it ts confeſſed 
y wite is puniſhable ſo in treſpaſſe upon the ftatnte of 5 R. 2. and 8 H.. 
Of theſe, the reaſon is not becauſe the fozm of the actions,and the Indgements 
Uerecationg are the ſame, but becauſe the ground and ſubſtante of the action fs Coverture was 
i, end the aggravation of offence and puniſhment is an argument that they 55: 2: Con- 
wer meant to exempt any offender, that was known in lew beſoze. —— i 
and tn Ffronger caſes, women Covert ars involved amongf others, where a vf nan, 
-N is 1 — — — — Q — ot —— — 
1. 40, that it in an the Tenant fopntenancy a (ranger, diſabilnies {/c:- 
who being called in, maintains it, and it be found falſe, he Wall be imp2iſoned a 4) Nor 445 
| Kr, and not be delivered without a great Ranſome, In 21 Aff. p. 28. an Aüttle fe, & in. 
bes bzonght againſt the dusband, who pleaded joyntenancy with dis wife by /,;/amar. 
ed, and ſhe being called in, maintained it, which being found falſe, ſhe was ad» Zcch/ords caſe. 
dged to pziſon accoꝛding to that Law. Pet 36 E.3. Fitz, Aff. 443. And Saun- Cl5.29- Fora 
len in Ployden 364. and Hawes 4 H.7. TI. agree npon the Statute of Weſtm. 2. fh no lefl 
ap. i. That if an infant fall in an Afſize ot a Recozd by him pleaded, he hall judgement 


- not then diſcorert- 


95 Moore verſ — 
Huſſey. S 
not be thereupon judged a diſeiſoz upon that law. And where the Statute @ ape 


Mert. cap. 3. gives a Writ of Rediſſeiſin, againſt one that being conviaed of dif, 
ſeiſin, doth again diſſeiſe the ſame perſon, that therenpon he ſhall be taken and 
impziſoned, till he be delivered by the King by ranſome oz other wiſe, 

9 H.. 5. Ita woman commit a difſeilin and be conviced, and then 
a Redilleiſin, and then marries, ſhe ſhall be charged in RediCeiſin and her 
band named with her foz confozmity, but he mult not be charged as a pyincizay 
Ad in the wzong done, no moze then foz a treſpaſſe done by his wife beloze he 
married her, pet he ſhall ſatisfie the damages, | | 

Now where it is in the ſecond place objected, that the womans fy 
pay foz the marriage, ſhall excuſe her of the impꝛiſonment and exempt her ont ol 
the meaning of the law, under that rule, Lex non cogit impoſsibilia, ſed impotemia 
excuſat legem. 

I anſwer : That firſt that point anſwers but one bzanch of the Law, which 
is, / heredem non reſtituerit vel poſt annos nubiles maritaverit, abjuret regumm vel 
habeat perpetuam Priſonam. But the clauſe befoze that is, S. ide qu; rapmit poſt- 
modum reſtituerit puerum non maritatum, vel de maritagio ſatuſecerit, iam 
tamen de tranſgreſsione per Priſonam duorum annorum. And then follows the other 
Claaſe ; ſo the ſame perſons are anderftood in both caſes. 

Now in the firſt Clanſe, the impꝛiſonment ſtands abſolate, and hath no ſatis 
tada ton required, to which a wife is unable, no moze then the Dtatute of Merton, 
within which ſhe is confeſſed to be, And therefoze ſhe may be contained in that, 
and then in the other alſo, And the text befoze cited J allow, but it hathno alt 
foz this caſe, foz it is to be underſtood impotency to excuſe the law, 1 
impotency is a neceſſary oz invincible diſability to perfozm the mand 
of the law, oz to fozbear the pzohibitozy. | 

Now this law and the ſcope of it, ts abſolutely and diredly to fozbidthe Ra. 
viſhment of a Ward,and the reſtitution of the value, is bat a pzoviſion by way of 
Condition, if the law be bzoken, But all laws, which be artificiall creatures 
dos as well as naturall creatures atfed their own conſervation ; And therefae 
dog! and command that they be not violated, not that their wzong be nder 

ko as it is ſaid that ptentia is but Tabula poſt naufragium, ſ6 it may be 

ſaid of Redemptio. Now then who will ſap, that the woman is unable to obey the 
law, ſhe is unable to redeem moꝛe then any begger, and therefoze ſhe ought tobe 
the moꝛe carefull not to offend the law, which is in her power; and the penning 
of the law, is as pꝛoper as it is poſſible, foz it is not de Maritagio non ſaruferert, 
as the common fozm of penn ing in ſach caſes is, but /arisfacere non potuerit, which 
is the caſe in queſtion. And therefoze where perſons able have a choice, when 
they offend to pay oz ſaffer ; ſhe knowing ſhe hath no means to pay, did by of- | 
lending voluntarily (as it were) peeld her ſelt to abjuration 03 tmp3iſonment, 

It is true tbat all laws admit certain caſes of juſt excuſe, when they are offen- |, 
ded in letter, and where the offender is under neceſſity, either of compulſion a 
inconvenience, oꝛ elſe where he is in ignozance invincible ; oꝛ where the ollen 
is by a meer misfoztane, without will oz parpoſe. D2 where there is a meer in- 
potency to doe that that is required, | 

Bycompulſion. As in the caſe of Lucretia with young Tarquine, of whom 
9. Auſtine ſaps, Duo ſuerunt, & uns commifit Adulterium, and thereapon he 
makes the Dilemma: ſi caſt a, quare trucidata ; fin minus, quare laudata ? 

NeceClity of avoiding greater inconventence,as where one kils a Theef 034 
Barglar, in defence ol bis perſon oz houſe, 22 af. the binding and beating ola 
perſon Lanatique, removing of a perſon L epꝛous. 

In ignoꝛance, as in the caſe of Jacob and Leah, 

Dach is the excuſe of a Deed, read amiſſe to him that cannot reade, 02 repo) 
ted to him that is blinde. | 

Limacy in him that kils a man. 

Ot tmpotency, as in the caſe of Mephiboſheth, accuſed by Ziba his ſervant is 
David, and by himſelf excaſed by his impotency, a foule action, and an = 
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: Moe verſ. 
Huſſey. S 


David towards him, Feſtinatio juſticiz noverca. 

caſes, there tis a juſt excuſe of the law not perfozmed, By theſe 
from the pz inc{pail caſe appears clear, but the pzincipall tais upon 
Lui non habet in ere, lnat in corpore, uc quid impune. 

tde — — — That it a mn 
woman, he ſhall be puniſhed with two years and fined 
will, And if ho have not whereof to be fined, to be puniſhed by lon- 


25 
the 


[to 
wife, 


2 actions. | notary 


\ Bliz. It any perſon be conviced of perjury he ſhall fozfett 40 pound, and it he 
ds and chattels, e; lands to the valine, then to — 
| all be 


ban 23 Eliz. the 20 pound a moneth 
v9) failed to pay, then to be imp3iſoned t | 
the Statuts. Foſters Caſe. Co. lib. i l. ſo. & 
y E. 3 1. J bold to be acaſe in the point ; One of Ra- 


admitted, and other 

And if in this caſe Dodo2 Huſſey had bee! 
abt they ſhould both have been condomned ; And pet foz her ſingle perſon, the 
aſs had been the ſame that now it ts, that ſhe could not by hex ſelf ſatisfle, pet ſhe 
bvuld have been imp2iſoned,ercept her dus band had fatiſfied. The caſe of 1 
lor. 345. Comes Rut l verſ.Savage & ſa fem. Aud Co. l. 5. 14. Eytrues tile 
lyrecovered againſt a perſon, by conſent and aid ol Patron and Ozdinarp, At is 
int Rule that Judges are to make ſuch expoſition of Laws and Statutes, as 
aer them not to be elaſozp. C. I. 11. Magdalen Coll. Caſe. 5 

Otatutes that are made fn tmitation, 03 ſapply of Common law, _ — 


found guiliy with bis wifs, no 


| 


95 | Moorewerl. 
Huſſey. 8 


pounded accozding to the aw, and ſuch a Statute ts this, Andif a woman ſole 
raviſh and then marry; the reaſon is all one, ten there the fac ts the wives; and 
mut de ſo latd on her tone, and not upon her husband; And thereſoze in that 
caſe, it the husband pap not the value, ſhe maſt bo imp3iſoned, But it 
being found, the husband muſt anſwer 


arHtagio ſatufaceye non porn it, 
Ponk * 


cap. 3. are, thatthe 
wn. ot bo deus band. The wozds are that the — r 


The woman 
may take any 


22 R. 2. dos entzuire of the ſutictency 
2 — — — 


Second great 
point. 


Verdict taken 
by intendment. 


To the firſt 
queſtion. 


Coke li. 1. Li- 
fords caſe, 5 1, 


againft the feoffee, iſles, 0 
n 


Moore verſ.ꝰ 


Huſſey 


—Ward from the raviſher, and marry bim, the ficlt caviſher can have no agton 
econd, bat the very very guardian may have action againſt them both, and 
x againſt them both fo the ix ſaveral R ow it is 
Ari l bas, woman kaglwng of did marry 
ed with the value; fo; of the perſon of a — 
aright. 1 


any thing. 
Humm es, anv cannot be rogh 


— — entium, vi x. in caſe of 
ie conſeton incor gabe 


DE: 


— 3s 
bs nt fs . T hapning 
whe and by u maks the- la workmen gee 
riage, lo; ſe moveable caſt and coll to beam 
ind ib unt, 8s 2 | 
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. 
w;ong. Foz il 2 en 44 
14 e e * 


ſee the like there. 456. 
: in books ett Law PO COR 
nn 
11. 1. & 18. the book 


100 Moore verſ. 
Huſſey. 4 


plant fire fa fac. {oz tho value of the marriage found 

San And 9 H. 6.61. Babington asketh the by eBay 
—— generally, they anſtoer, No ; pet tho dervic is made con. 

_— {o noyeh' (oz the ele 4 ho be marries, ele Without (opingty 


Praxis Indicum ſte in theſe ciſes where wer is no marriage fond, and pet 
Lan, gives tho valine; if he be married, 02 wan do married beta he the van 
dy unmarrted, it totio dos that this to marriage by 
the ſame effet is 21 E. 3.44. & 19 E. 3. ff. Judgement 183. & 19 E 
ment 172: 617 E. 3. fl. 16, 29 E. 3.24. abe 
ultimo iu raviſhment, ls Tones * 
AU thoſe books and ypoients rs trügt found generally, 


whom, - "5s n 
EIL Wardbe ravithed within age and u wit of right of 

the defendant may plead that he is come to age, hanging the wait, 

demand the body as a Ward, But if it were unit of-raviſhment 

— — 50.37 H. 6 e 


warde en raviſhment 18 
fall age, as as inferring, tt 
mont he were come to full 


now 
Alle Coke, Ib. Intr. Raviſhmer 
tne, when — 


in ES pers | 


the 
top that ſee 27 H. c. REN 118. 
tit. Ra viſhment pl. i a. und tho old 


. 6 <3 
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and 
; "A nt hat the Siatus ans une with the tte c. 
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caſe 8 E 3.4 it-of Ward 
nat ogaito nr 


; 
Lab 


bone fidei poſſeſſor, an 
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Fitzharbert. 
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Suche mens wenge 
— upon ſole mne and ſebetail arguments ot all the koure 


gtven (oi tho}; with a full and mnntfozm ton 
Nichots, Winch, Warburton, and mp ſelf, which judge» 
r and ente · 


8 enge ge I 


2 | Digt Ins EIT SEE 


de the platrtife as be — od pogo — intetty. v 
Vale, whether if the piatntife hath power to traverſe tho veforrvents 
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To the firſt 
point. 


2 Point. 


Digby verl. 
Fitz harbert. d 


inducement to his traverſe, pet be hath taken that traverſe right, on ought to 
hare given it moze ſcope by a mode & forma. "+ 1 

Co the firit. 26 H.8.4. by the opinion of Firzharbecr, is that upon ſacha count 
of ſetſin in lee, ac. in a 2uare imped. agatutt Prior the defendant pleaded a grant 
tothe plaintife of a P3ochein avoidance, the vefendant needs not tra verſe the ſei, 
fin in fee, becanſe it was a confeſſion and avoidance, Q»og nullus negavit, which 

is leſle then a conce ſſum only, Qui tacet conſentire videtur. 5 

It is true alſo that Brook makes a mirum of it in the abzidgement of if, ind 
2 E,4.11. is to the ſame purpoſe thus: | 

In an aCife if the defendant plead that I. S. was ſeiſed in fee and 
the pla int ite may ſay that himſelf was ſetſed in fee and granted unto I. S. in his 
life, who infeoffed I. D. upon whom he entred, without a traverſe as being am 
feed and avoided. 

And therefoze I incline to hold the opinion of Fit zharbert, 26 H.$:4. {93 lat 
becauſe that a pꝛeſentment executed without moze toth makes a fee, andyzotes 
a fee, and therefoze if the defendant ſhews that the pzeſentment was ſach as net 
ther made no2 p2oved fee, it is a conteſſton and avoidance ſufficient, --- |, 
Foz a pꝛeſentment is indifferent and wo2zks as the root is from tt 
grows. As (oz example, here as the plaintife lays it, it is the ſruit afaneftate in 
tee, and ſo ſettles and p2oves a fee imple in the plaintife, oz in Thomas Fiuczhar- 
bert that granted the next avoldance to him; but as the us the caſe 
now, the ſame pꝛeſentment neither gave noz pꝛobed fee ſimple in Thomas F.cz. 
harberc, but was under his title tan the life of Bamford, and after n in the 
right of the defendant, accozding to her eſtate, 

15 H. 8. ff. Qua. Imp. 77. the plaintife in Quare Imp. declared that his ances; 
was ſeiſed in fee of the Panoz, to which, tc. and pꝛeſented, and than he ent 
the Panoz to himſelf, 2 


The defenvant ſaid, that long after that he was ſeiſed ot the advowlon in tee 


eiiie 


and pzoſented, and now pzeſented again, and holden good clearly tra- 
verſing the appendency, foz this latter pzeſentment had confeſſed and debe 


"510% 


the appendencp, | b 
And now upon this J hold, that if the deſendant had not joyned 
to his ples, that bis plea had been good, and the plaintife might. 
made the traverſe that he makes, foz then the traverſe had fallen o his 
turn upon an affirmative plea ot the defendants, his traverſe not being neben 

ted by the defendants traverſe. (4672p hes 
Bat now to the ſecond point, As J incline that the plea of the teſendant 
might have ſtood without a traverſe, ſo J am clear of opinion that the traverſe 
added by the defendant is better and moze ſare then the other part of with- 
out the traverſe would have been. And note that M. 26 H.8. doth in that 
caſe that he might not traverſe, but (ve beſoigne) he need not. 
Now foz this know that though it be true that a pzeſentat 
without mgze, that you never have a.declaration in a Quate Imped. that the 
plaintife did pꝛeſent the laſt Incumbent without moze, but pou declare that the 
plaintife was ſetſed in fee and pꝛeſented, oꝛ elſe lay the fee ſimple in ſome other, 
and then bz ing down the advowſon to the plaintife, either in fee oh ſom8olther 
eſtate, and ſo are both 26 H.$.4. & 15 H. 6. f. Quate imp.7 1. befo2e recited, The 
reaſon thereof is, That a Pꝛeſentment alone in the pla intite is Ut et and in- 
different, and map be in ſuch a title, as map pꝛobe that this new avoidance is the 
defendants, and therefoze you muſt lap the caſe ſo as by the title you make the 
p:eſentation paſt jopned to the title pzove that this pzeſentation is pours too, 
Mhy then obſerve, there is in this declaration two mater tall. /ci/-a (eiſin 
in fee and a p2eſertation, To the p2eſentation the defendant hath given anſwer 
by a confeſſion and avoidance, but to the ſeiſin in ſee hath given no anſwer, but 
argamentally by two affirmatives one againſt another, and therefoze the tra- 
verſe to that is good, and without it, it is but a/ ponſum dimidiatum, and pet it is 


(on may moke a fee 


true that as well the pzeſentation, as the ſeiſin in fee, is to be anſwered 2 


cauſe afozeſaid. 
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m_ Digty verſ. val 103 
Fecharken 


Cho caſe that moved me a little to doubt was this, that if I. S. be ſeiſed of an 
in fee, and I. D. uſurps upon him, now he hath gained the fee, and 
when the advowlon next avoids again, the pzeſentation is bis. Now 
11 D. declare in his Luare imped. upon a ſeilin in fee at the time of his toꝛmer 
qidance which he aſarped, that is falſe ; and ſo the defendant I. S. map by ſuch 

as is here, traverſe his ſeiſin tn fee and trice him and pet he bath 
qe right. 


Cothis J anſwer, that in that ſpectall caſe, he maſt declare accozding to his 
gz,and to the truth, and not in the common fozm ; That is, be ſball declare that 
| in fee, that the Church voided and he pzeſented, and now it is 
whagatn. As Fitz N. B. 3 3. it one recover an advowſon in a Writ of right, he 
laſt pꝛeſentation in the perſon againſt whom he recovered. So when 

ſues a — Imped. upon an Appzop2tation diſallowed. Not the caſes 
bzother Warburton, ont of 3 H. 4. and 14 H.6,16. they art clear; fo; 
the whole plea was confeſſed and avoided, and then he cannot adde a tra- 
un, which makes the difference, fo the confefſion and avotdance tons but 
— the cafes of late reſolutions are clearly foz*me, c. 14 Eliz.Dier 312. & 
El 365. Leaks caſe, which is much Eronger ; where a man having 
ſeiſed in fee of a cloſe adjopning, upon the point of a trefpaſte, 
; of ſence the other was allowed to-traverſe the ſeiſin in yn og 
lefe eſtate would have ſerved him fo2 a licence to put his beaſts into the 

, but becauſe he took upon him to plead his own effate eſpeciai- 
advantage fo his adve g caſe we jadged lately between 


| cons 
d avoided, much moze here befoze the point traverſed was no whit tory 


| tothe third point; J hold it clear,foz theſornles muſt and umdonbfed. Third point. 
iincwmbit probatio, & melior & ratior eft conditio poſſidentis; fo3 when 
any thing from me, {tis not envoy (6)-you to deftrop my title; bat 
then tako the caſe of 27 H. g. 2. which te, that if one plead a falle plex, 
traverſe that with an Inducement, which allo is falſe, yet he 
advantage of his traverſe, The caſs-is there which is allo in 15 H.7.2, 
the defendant pleads, that the plaintife leaſed to 1.5. and bꝛings iht 
by allignement. The plaintife cannot traverſe the aſfigmment, * 
e doe, and it paſſe foz him, de ſhall not have jndgement, bat pet in that 
plaintife convey himfelffo his own houſe by ſurrender, now he thait 
inverſe the mean aCigmment, and have advantage of if, being the firſt fatty. 
ſhall the defendant in that caſo come again, fo have that traverſe, and tra- 
in de ſorrender - J holdclearly no, fo2 that were infinite ; and ſo I hold in 
eraſes cited befoze, ſcil. 14 Eliz. & 21 Eliz. and ſapra in this book Newman 
whores caſe, that there could not be traverſe upon traverfe., | 
7E4. 26. afl. The defendant pleaded that I. S. recovered the land againſt Thar char 
Gplaintife, whoſe eſkate the defendant hath by Rogers, the ptaintife may ſap 101d ſerveup- 
tat]. S. enfeoffed him after recovery 4 Jus hoc, that the defendant hath his ©" > No fh 
tate, now the defendant cannot traverſe the feotfement to the plaintife. by ſpeciall plea- 
"Pet note in the caſe 27 H. 8. 2. ff the defendant had pleaved not gullty the illne ding 
duni have been found foz dim; Therefoze let a man take heed in pleading, fo; 
fhehave the generall ine, and pleadfalflp oz nnadviſedly, the other party ſhell 
allowed dis fit reyltes o2 defences to the plea, and cafe, as it appears without 
ſpect to that that ——ů 
Ind note that there are genere that need no inducement as Not guilty; 
Nibil deber; ne diſturba pas, with is the oꝛd inary plea in theſe caſes. But if a man 
al lende the general tiſue and controvert the title, he muſt inable himſelf by 
lome title of his own to do it, but yet that is not the pꝛtneipait part of bs, 
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there is no caſe in the law againſt this rule as I lay tt. 


Digby verl. . 
Fit harbert. 


vat a ſoymall inducement onely, and therefoze there is no ſenſe if pon wil quay, 
rell my poſſeſſion and I avoid the title effecually (and ſo fo; my ſake mag and 
doe induce that with a title of my own) that you ſhall f te upon my title, o lo 
ſake _ own ; foz you muſt recover by pour own Crength, and not by mp 

#0 I ſay regularly, that whenſoever a Traverſe is taken apt and materi 
to the plaintifes title, the plaintife ts bound to it, and cannot foz the ſame thing 
leave it, and fozce the defendant to accept another Traverſe tended by him and 


The caſes 20 E.. 2. 12 E44.6. + R-3.9. are agreed, and the law and reaſon is 
clear ſo ; if a man bzing an Action of treſpaſſe, foz bzeaking his cloſe on a certajy 
dap, if the defendant plead a Releaſe of actions, de ſhall traverſe all treipages 
alter; If a feoffement, he ſhall traverſe all treſpaſſes befoze ; Af a licence in 
once, all befoze and alter. Now hath the plaintife choice to leave. the traver 
point of Juſtification, /c:/. the Releaſe, Feoffement n i 


f 


jopned 


41 
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Lampleigh verſ. 2 
Brathwait'S 


yidd, and latd that one Richard Leighton, Parſon there, whereanto the Uica- 
polonged, did leaſe the Parſonage to Thomas Lozd Cromwell, Gregory 
Richacd Cromwell foꝛ 80 years, and that Thomas and Gregory died, and 
gat Richard ſarvtved, and gave the leaſe to his Erecutoz foz ten years, and the 
quainder to Francis Cromwell. 
bat the @recutoz agreed unto the deviſe to Francis, and after ten years he 
and bzings down that Intereſt anto the plaintife, who pꝛeſented one 
nchony Anderſon,and now upon this avoidance he pzeſentsagain,the term en · 
— Cotford ſaith that Gregory Cromwell ſurdihed, and granted 
vide plaint ite the fit it and next avoidance, and then granted his term to the de · 
and then the Church became vold again, and ſo the defendant p2eſen- 
1 and traverſed _ hoc quod pred. Richards ſupervixit Thomam & Grege- 
_ wel prout, C. g 
Ide plaintife maintaineth dis declaration in omnibus abſque hoc quod pred. 
did grant to the plaintife the firſt avoidance, prout, and then demur- 
xd; and after two oz thꝛee Terms advice, it was adjudged that the Replicatf- 
g wes inſafkicient in Law, and ſo adjudged %! Capiat per billam; which in 
tht is all one with the p2incipall caſe, foz the pzeſentment fo; the plaintife 
zsavoided as here, and yet thep traverſe the generall title of the pla intite, and 
uuns the root of that pzeſentment, which tho platntite was not permitted to 
and to offer a ſecond traverſe to that that did avoid his pꝛeſentment, as 
jnintife would here in the pzincipall Caſe, ſo thts is a fall judgement in the 


ſaw tothe latt point. It the platutife ſbould be admitted to a ſecond traverſe, 4 Point. 
the not have taken it ſo Ericly and pzeciſely to the eſtate fo the life of © 

at if the oftate had been foz the Atte of any other; who had been 
n had been any otherwiſe inſafficient, ſo that it could not contain the 
a title to bis avotdanco, it had been all one, and therefoze the traverſe 
ld have been 44/q*e hoc that Thomas Fitzharbert was ſetſed tempore Conceſ.. 
dd, & forma prout, & c. foz that would have allowed the defendant to male 
p other ſeilin, that might have dilabled the grant as well as the life of 
nion: like unte the caſe of Con/ime/5 ca Where the demandant counts of an 
mation in fee, yet the defendant ſhall make his traverſe to the Alienation 
forma, and then the demandant ſhall maintain the iCNae by an alienation 
un tail, oz tos lite, fo; they are all alike mater tall. Co thts there can be 
anſwer given, but that the defendants plea upon that particular eſtate 
the plaintife his traverſe accozdingly ; which I retozt upon the plaintife, 
it nc — the ſeiſin-in les, he hath given the defendant juſt avdan- 


his was my opinton and argument uponthis caſe,and my bꝛother [Winch] 

befoze had holden that the firſt traverſe was well taken, and the ſecond 

well. ſo he and J agreed. But my bzother { Nichols] and {Warburton I had 
yudto the contrary. And ſoit refs, rs SM 17 yo! mana 


we Lampleigh verſus Brathmait. | 
„„ „ Wich. 13 Jac Rot 214. 2 
Ibony Lampleigh bzought an Adumpſi againſt Thomas Brathwait, and A g,mpge and 

Veclared, That whereas the defendant had telon touſip flain one Patrick Ma- of Conſiderati- 
ws, the defendant after the laid felonp done, inſtantly required the plaintife to ons generally. 

and do his endeavour to obtain bis pardon from the King, whereupon 

nie upon the ſame requeſt did by all the means he could, and many days ia · 
do his endeavour to obtain the Kings pardon fo2 the ſaid Felony, viz. tn 
\ art journoptng-at his own Charges from n to Roiſton, when the 

was there, and to London back, and ſo to and frm New-market to obtain 

Kon ta the defendant foz the ſaid felony, —_ a” 


Lampleigh yerl. 
Brathwait© 


of the p1emilles, tho laid detendant did pzomile the ſaid plaintife to give him an 
100 pound, and that he had not et. to his damage 120 pound, 

To this the defendant pleaded Nen Aſſumpſit, and found foz the plaintite, ds, 
— — pound, It was ſafd in arreft of judgement, that the conta. 
ration was paſſed, 

But the chiefe objection was, that it doth not appear, that he did any thing ts, 
wards the obtaining of the pardon, but riding up and down, and nothing tone 
when he came there. And ol this opinion was mp bzother [Warburton] but my 
felf and the other two Judges were of opinion foz the plaintife, and ſo he had 


judgement. 
| Firſt it was agreed, that a meer voluntary curteſte, will not have a contte, 
ration to aphold an Aſſumpſit· But if that curteſte were moved by a ſait 03 re. 
queſt of the party that gives the Afſumplic, ft will bind, ſoꝛ the pꝛomiſe thengh f 
follows, pet it is not naked, but couples it ſelf with the ſuit betoze, and the me. 
rits of the party pꝛocured by that ſait, which is the difference. Paſc.ro Ex. Dir 
272. Hunt & Bates. Mes Oneleys Caſe 19 Eliz, Dier 355. 10 
{Then to the main point it is firl> clear, that in this caſe upon the im 74 
Aſſumpſit all thee points were to be p ed by the plaintife: 
1. Chat the defendant had committed the 


a JA c« a Jc a ocX oo ca oc XX a  —_ 


promiſe upon a thing done at nd | 
cutionof the ac muſt purſae the requel, foz it is like a 


thts purpoſe. 

Do then the iſe found a ſupra ts a p2oof that he did dis endeavour accoding 
Difference up- o the requelt, (oz elle the Mae could not have been formd, foz that is the diff 
on a promiſe TAs between a pzomiſe upon a toneratton executed and 
paſt and to  gxpomted pon cannot traverſe the conflderation by it ſelf, becauſe it i pad any 


come upon 2 


Conſideration. 
tt is wdem pattum 


Bat if it boerecntozy, a8 ann that 
tl gtde pon ton pound, dete m cannot | 
— — ———— 

and 
the conſideration ;. pet it is a pzonile befoze, though not binding, and in the ad 
— re ſpectall avorment of tp: du. 
| Nowtt thelervice were not done, and yet the pzomiſe made pronr Gr. thi dy) 
fendant muſt not traverſe the pzomiſe, but he maſt traverſe ol 
- 222 ditt ina in fac, though they maſt conti to the beating aur 
Eden is note here, that it wis noither required, nos pzomiſed to obtain 
3 rote endeavour to obtain it, tho one was his end, and the vthet 
orrtce. | | 

Now then he hath laid erpzoflp in generall,that de did his endeavour to obtain 
it, viz. in equitando, C c. to obtain. Now then, dearly, the ſabſtanceof this ples 
is generall, foz that anſwers direaly the requett, the ſpectall aſſigned, is bat to 


(nfm the Court; and thoratons clearly, if upon the triall he could habe 


_— - ' 


therk 


FT 


y fon verſ. 2 
Biſhop of Carlile. & 


Aid might be cauſe of Demarrer, pet being but matter of fozm, and the ſab · 
in the generall, which is here in the iſſue and verdic, it were cured by 
te verdict ; But the ſpectall is alſo well enongh, fo2 all is laid down foz the ob- 
of the pardon which is within the requeſt ; and therefoze ſuppoſe he had 
aden to that purpoſe, and Brathwait had dieb, oz himſelf, befoze he could do any 
ging elſe, 02 that another had obtatned the pardon befoze, oz the like, pet the pꝛo· 


holden. 
mw obſerve that Caſe 2 2 E.4.40, Condition of an Dbligation, to ſhew a ſuf: 
Kent diſcharge of an Annuity, vou muſt plead the certainty of the diſcharge to 
Court ; The reaſon whereof given by Brian and Choke is, that the Plea 
ters contains two parts, one a triall per pais, /c/. the wziting ol the diſcharge, 

by the Court, /c:/. the ſufficiency and validity of it, which the Jury 
qld not try, fo2 they agree, That it the Condition had been to build a houſe 

to the ſtate of the obligation, becauſe it was a caſe all pꝛoper lo; the 
(try to try, it might have been pleaded generally, and then it was a Demur- 
or, not an ine, as is here. 


Wilſon againſt the Biſhop of Calle. 
Tr. 13 Jac.Rot. 3474. , 


Prohibition. 


Homas Wilſon bzought a P2ohibition again Henry Biſhop of Carlile, and Cemberland, 
Tis that there was within the Par ich of Grayftock,this cuſtome foz tithing Brownlow. 


amongſt others, That it any inhabitant have five Fleeces of Wooll 
he 


oo 


e abſque aliquibus viſu vel talty 


ytanſent ; foz the ſubſtance of the pzeſcription is laid that the very 

ought to be paid without fraud, which is not pzeſcriptible; foz it is 
wnright, then the ſold point peſcriptible ts, that this is without view oz wed 
ite nine parts, which is in effec repugnant to the other, os when von 

ith in the fo2mer part you lay the way tofrand in the latter!fo2 it is again t 
anon reaſon that any man judge o; divide foz himſelf, and then take thofre 
this own diviſion ; Againft the rule of partitton Lice. Foz the truth ot the 
nth depends upon the pzopoztion it holds with the nine parts; And therefvze 
ythe pariſhioner, which is in the nature of an adverſary to the Parſon in this 
als, to ſet oat a part foz the tenth, which he only affirms to be juſk,- is 1 
ſiumeerly power to tithe as he liſts, and the pzeſcription were as reaſoirable as 
vip plainly, that they might ſet out what tithe theplift. ' - - © 7 
4E. 6. The Guardian that tenders a martſage, muſt pꝛeſent the perſon to 
Und. And it is a weak anſwer to ſay, that if it be not a juſt Menth he may 
wiſe it and ſue fo2 his due. Foz firſt he hath no means to be aſared whether 
te trus 02 not; ſo his ſuit may be canſleſſe, ſare he may be, it will be fruit - 
: Bat the law was p20vided not direcly to ingender, but to p2ovent ſuſts, 
Wdiherefoze p2ovides . that things be done by indifferent means and perſons, 
tat there be no jaſt ſuſpicion of indirec dealing. ay 
If a man were Indge in his own Caſe and judged amiſſe, a Writ of Ereoz 
bund redzeſſe it: ſo if a Biſhop diſturb,oz would not admit the Clerk. he might 
compelled ; pet the Law pzovives better, -71 ts, that ou habe — 

2 


x(Wooll 

nude, that then ſuch inhabitants after the ſhearing and binding up of the ſaid cg. of ci. 
, abſque frande c dolo fideliter ſolvent Rectori poſt monitionem, &c. thing truly 

um domus man ſional ejuſdem inhabitantis infra parochiam pred. Decimam without view 

ejuſdem lane refed. prr the perſon, 


108 | Brown verſ. 
Goldſmith 


and therofoze that pour means bs ſuch as is likely to p2oduce it, you may ca 
Artaꝑ 0z tho polls pet you ſhall remove the ire fa,” * 
Cozoner, where the Sheritfe is ſuſpected in Law by a prob 
Challenge afoze to avoid delay, which is a kind of injury. 


Replevin. Brown verſus Goldſmith. 
Surrey. Tr. 13 Jac. Rot. 607. 


Doublenefle N ̃ 
Homas Brown plaintife, againft Thomas Goldſmith defendan 
— vin foz taking a bzaſle Kettle at Cobham in Surrey, 21 Apr. 1 N ag 
aboiweth, as Baſlifke to the Dean and Canons of Windſor, that png Ro. 
— the place of the Dean and Canons, as of their Panoz of Hm. 
cording to the Bron Court in the ſaid County of Surrey, and Middleſex, dy rent and faltet 
; Robert Parſon being ſummoned, did not appear at a Court hald 


in tho ſaip Pans), that foz ſait be did diſtrain, and makes Connins, 


and an 


being ſo did the 10 of Od f, 
Ca 


; that Butts the 26 of March 12 Jac, 


grant all Leets, Lam aASG, Courts, ic. unto 
op afferwards held 


112 
THE 


4 
12 


15 


pofits, as a fine tog alienattan, oz of a rent charge, 


—_— 


The King and Hunſdon vetſ. 5 109 
Count. of Arundell and Howard. 


common Law in ſach caſes might plead any diſcharge thongh he were a meer 
granger, and had nothing in the land; Ove 14 H.4.8, b. & 14 H. 8.6. Halfpenies 


ale judged. 


The King ai the Lord Hunſdon againſt the Counteſſe Dowager ne 
of Arundell and the Lord William Howard. 


Attonrnop Generall in 


25 


myziets 


penned tty | 
Aae ecree therefozoat large I will ſay nothing but this, that tis reaſon 
in ſuit in Chancery was not foz want of goed title at U aw (ten it latd and 
ind the Kings titis to bs meeriy by Law, by tus attaindet of Francis Da- 
16 whoſe land, the bill latd the land to be, of an oats in tail) but the cauſe of 
— Francis Datres Chancery be- 


l vehemently laſpit tous to have been and |<ererb meere 
vithholden by ſome under whom tho deſorvarits clatned, and rg 
. — — and fafd —— 

en relondunto (howld pode the desds and 
take further confideration and ou. | | AS g 
wo points, 


Sat two points tell oat tn this cams very wont the obſervation, 5 
\Thefirfk ſboztiy thus, Anno 35 H.8, thite nts great controvetis between Firſt pont. 
Mam Lend Dacres and his en the one put, and the heirs general of 
— — the ſame Scrangways. W 
zy 4.8. (he King made an md between tho, 


awerd 

vet tate the lands accopdingty, aftorwneds i Marek 35 H.. an 4 
Jinan was — ratification of the Kings award, which was ertart 
. of paritament, and note was corttiied under the greet Gout of Eng- 


"The exception to diſanail thts Act of Bar was th: SN U 
in the Upper houſe, by the conſerit of the which was ferm do te 
hoaſe, and from thencs wavrotarned ende) ſemert 

wiption on the body of the Bill, A ceſte Bille let communi ſum avec Na 
hoat any p2oviſe indeed is filed with the tod of the Bils and 
aims it, and labelled with the rett, whereanto tho grout Seal 
welt is in py tvats acts, which ave not inrolted without ſperiall general 
mut; fo; genorald acts ars always inroited by ths Clerk of the Perlfament, 
— into the Chancery ; whirh incolment ta the | 

he 0iginalt N ocozd,(as is vas reſolded tm Jofin Scubs eng) burt im pztbate 
ts the dery body ol the firſt Bil fited: and ſentes as afozeſafo, and remain irg 
bith the Clerk of the Partiameont, is the oziginall Recod. 
« caſs ftamding thus, the wefoudants Councell pxeſſe the Jonx- 
moch of the Tipper bone, for thers was no Tourhall boek trops fog the Lower 
uſe tilt the fims of E.6. Cnc Bitl which is thus in divers parts: 
Quarta Maris prima vice lecta off bill otonterniug the Kings awed fu: cortve» 
ties betweew the K Dacres and the heirs generall of Div James Scrang- 
vs the younger, . Ci quidam bills proceres aſſenſerunt. Item hodie mi fa 2 

A 


The King and Hund ar. N 
Count. of Arundell and Howard. 


ad domum communem per regium Attornatum G- ſelieitar bills, Gr. And ale. 
Mar tii hodie allata eſt a domo communi Billa, &c. cum proviſione eidem v4 
prima & ſecunda vice lecta eſt, hodie commi ſſa eſt Regio Attornato Billa And after 
28 Mart, miſſa eſt in domum communem per Attornatum Regium Billa, Ge 
hodie-cum procerum conſenſu & aſſenſu cancellata eſt proviſio pro heredihu; e 
Zac. Strang ways mil bille cuidam cmi titulus eſt, Cc. Des theſe thꝛee Ads the 
ſending of tt to the Lower houſe, the bzinging it from thence, and the cancelling 
of the Pꝛoviſo, all on this one day 28 Mar. upon which they inferre that the 
Commons having aſſented with pzoviſion, had not aſſented to this gg 
p2ovilion, the ſamo being cancelled by the Lozds, of their own heads. And io f 
is not an Act of both Yoaſes, as it ought to be. | 
Bat it was clearly reſolved by us all,that this erception was of no value an 
conſideriſt firſt by the Act it ſelf without the Jour nall. next by the Jonrnay., 
The Act it ſelf hath no mention of a Pꝛovbiſe, but in the Indozſement as be 
foze, wherein what the P2oviſo was (if any were) appears not. Why then if 
there were indeed no P2ovilo, the aſſent of the Lower houſe was and 
perfec ; foz the referring of it ſelf to that that was not, hurts not; and 
tioning of it doth not pzovs neceClarily that there was ſach a Pzovilo, no mt 
bat rather lefſe then in the Earl of Leiceſters caſe, Plow. 390. the mention any 
recitall of his attainder d{dconvince the truth of it. ) af 2; 405 
If there were a P3oviſo,pet it might be ſundʒy waps ſalviable though it be not 
ertant, lo; firſt if it were loſt by the fanlt oz negligence of the Keeper 04 Clerk 
of the Parliament, that muſt not avoid the whole Act. But ſuppoſe that i po. 
viſo were cancelled by the Lo2ds only, pet it might be ſach a peece by it wie 
as this Ac that remains might be perfect and compleat without iti 
And that thzee ways ſpectally : 8 1 570 
Becauſe it might be as a part by it ſelf of a ſaberall effec from the tit of the 
Aa, though all were not in ons Chapter oz continent of the Ac ; a nde 
in Dive and Manninghams caſe, Plow. 65. upon the Stat. 23 H.6, of 
At might be a Pzoviſo preerly idle, eluſozp, 02 as it ts termed flattering, Plo, 
564. in the caſe of Unton upon the Statute of Wils, and the Dake of Norſolks 


attatnder. | N * 
might be ſo ſutkltteniiy mob 
and then the omi(- 


- - Thirdly, the matter intended by this P3oviſo 
ded foz by the Ac it ſelf befoze, as this were meer ſurpluſage, 
ſon of it could not pzejudice, And to that opinton inclines 33 H.6.37. And that 
map ſeem to bo ths truth of this, ſoꝛ tho P3oviſo ſeems to have beenonlyto pu 
ſerve the right of the heirs males of Strangways, whereas there was u general 
ſaving in the Act as it came from the L os, which ſerved them as wet as others, 
and that perhaps might be infozmed to the Lower houſe by the KingsAttoarnep 
the 28 of March, when he carried it to them, as is ſaid ; which might be the rea» 
of this Act, as it appears any way in the Recon; ont of 
which nothing can be inloꝛced to annthtlate the Act. And it doth not appear that 
the Lozds did cancell the Pꝛoviſo, but that it was cancelled the 28 dap with their 
conſent, which 28 dap it was in the Commons houſe, and bzought from thence 
xt ſuper, ſo it might be cancelled there, and the Loꝛds after conſent to it. And all 
true and pꝛoper. And note that there is a Journall of that time of the houlsof 
Commons, and the I oꝛds enter not in their Joarnall the Aas of the Commons. 
Then take the Journall, it hath no ment ion of the effect of the Pꝛobilo, but in 
one place, and that is only by wap of a ſumme, not of a full and foʒmall ſentence. 
Foz if the P2oviſo were indeed in no other fozm then is mentioned prev pro 
heredibus maſculi,c. it were ſenſleſſe and void, and no man may divine what it 
was to the avoiding of an Actotherwiſe perfect. But now ſappoſe that the Joat- 
nall were every way full and perten, yet it hath no power to ſatis ſte, deftroy 0} 
weaken the Act, which being a high Recozd muſt be tried only by it ſelf Tf. 
meipſo. Now Journals are no Recozds, but remembzances foz fozms of p20cov- 
dings to the Recozd, they are not of necellity, neither have they always The 


anne ca, qu f 
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The King and Huonſdon verl.. 111 
Count. of Arundell and Eads 


Chep oe the the Dockets of the Þzonotaries oz the particular to the Kings 
I aatents,Co.1ib.2.34. & 16 Eliz. 33 1. of the particular, The laſt intended Par- 
Een ie Jac. if you be judged by the Journall, it was a large and well occu- 
pot becauſe. ns Au paſſed, noz Recozd is of it, it was relotved 


N 


N 
| 


7 
: 
5 
Z 
Z 
* 
4 
E 
- 
| 
: 


J Rape, 

uu Parliamont paſſed, that de ſhould be ed, and if hs appeared 

Ky, he hould bo attainted at the fact, and pay a fine to the party grieved. 
jap ting taken and baougbt into the Kings Bench, be alledged that 

tranſcript was ſent by Mictimus ont of the 


b ; 


Bill 
— and ſo ſaid the defendatit there theſs two differing 
d have been returned ta the Conmensts allow 02 not, Nets Pri 


| Houſs 
ined during the Parliament, as tuntetding that then | 
fitioned in the Bill of Commons Gould not have been in Kaw, 
kit the ſame the A e made 4 pear aſter, and ſo needed ns 
nn te a neweconſent; but if e cos verſa then other wile. Bat that by 
kigoments is clear,that all Bils take effec and wozk from the beg 
dz Mellon except it be otherwiſe 02dained by the AA if ſelf. 
i is plain that the vifference appeared in the body of the Mol of Patt 
unt not by a Journal book. And the very certainty of tho difference dl“ 
appears not ſs mach as in the Journai in this our Cate. 


@ The other 
this great poinr, 


; and that point had been exmnined betone the C 
atk, im tho otgbty year of the late Nucen Elia. the defendants required the aſe 
the ſaid depoſitions, which the dings Councell contended ought not to-ds 
Nented unto them, and lo the whole Court roſolded foz divers reaſons contained 
Miicnlariy, and at large in the dettes; which were thee : | 

Horan the (aſt tons by Gngi0ty Will in the very nature of 3 Mplain fo Fe 


112 Taker verſ. 


Salter. 

peer, the title of frexhold of a whole Barony in effec, without any mirtureoraquit 

without bi at all, 16 124 8 a 135 

and anſuer. Betanſe it was between Strangers to the remainder of Francis Dactes 1 

. which the King claims, foz there was tee ſons of William Dacres ſtated,veios 
tit could come to Francis. a ** 
Becaaſe the point put in ine was an eſtate tail ſappoſed by Thomas Lyzd 

Dacre ( ths eldeſt fonne of William Lend Dacre then dead) in the time ot H. G. 

whereby he pzetended the teoffement ſhould be as by a Remitter avoided, io he 

feoffement was not dented but admitted, and pet the tail was not a whit trum. 
ned no2 p20ved, but all bent to deſtroy the feoffement, ſo that it was ſaid, that 
thoſe depoſitions ſmelt of pꝛaa ite and upon motion ought to be ſuppzefled, and 
therefoze ought not here to be allowed. | 

4. Becauſe the Oꝛtginals of thole Depoſit ions at York were all gone, and then 
were alſo no exemplificattions of them but in the bands of the detendants, io thut 
the King maſt fight with weapons aCigned him by parties adverſary, - -- 

5; That this very point had been by the late Queens very care, 
fallp examined in Chancery 28 Elu. only upon Petition, withoat bill and Ws 
fwer,between Francis Dacres the Petitioner, and the Earl of Arundel! and his 
Counteſſe, and the £0:d William Howard and his Lady defendants, 2s they ace 
now, wherein all the Interrogatoztes were appointed to be peruied iy the Chisf 

Jaſttce and the examinat tous made not by the examiner, bat by certain Dagozs 

of Law, At which time divers of thels witneſſes that had been examined 3 Ein. 

were examined. | A 

6. Thoſe depoſttions were little queſtioned by the defendants Connlell, tut werg 

clearly allowed and read by the Court, though thep were withoat bill and anſwer, 
foz they were by ſpeciall direction in that.canſe fo exredition. + + | 

They were with ſach careful pzoceedings and reverend perſons as tut. 

8. They were by conſent of parties, and the then defendants examined very 

many witneſſes therein. But out of toto curiofity it was infozced that theother 
depoſitions taken no man knowes how, were then either not known y ut 
regarded, noz ought now to be allowed. antes 

9. Bat the great and main reaſon that they were not allowed to be read here was, 

Depofirions becauſe the Court where they were taken was not holden competent, in a tuſi of 

taken de this nature , and tos depoſitions to be read in other Courts, - tn 

Court of:he And we all hel it dangerous togive a pzeſident in this Court with chan 

York in caſe of tante, and in ſuch a caſe, And though it did not appear whether their {nfructs- 

freehold, refs 1 pet the refozmations of late pꝛobe, that it was not gllows 

ed in Chan» * | —_—_— 91 

—__ And thonab it were ſaid that thoſe depoſitions were allowed andgivenin 
evidence by the Lo2d Coke then Attourney Generali in 36 Eln. upon an Ot. 
fice at Carlile taken befoze my Lozd Chancelloz, then Paſter of the: Rolls, 
upon the attainder of Francis Dacres ; which was alſo confirmed by wp Lozd 
Coke; pet that moved us little, both becauſe the caſe differs mach betten an 
Inqueſt of Ofice which admits a traverſe, and this hearing which is finall. 
And alſo becanſe it is now contraditedandput to the judgement of the Court, 
which muſt give anſwer judicially, which beloꝛe paſſed in ſilence, 20 2 

$137 1163 . 
Treſpaſſe. | Taker verſus Salter. 
| H. 13 Jac.Rot.2311. 


* ff — — Action of Treſpaſſe of battery againſt Salter, the defen- 
habet can I dant made juſtification by conveying himſelf an oftate by Copy, in#peetesf 
ſave by crux Around, parcell of the Panoz of Chucch-houſe, whereof ꝙaſter Dean was leiſed; 
dtatute. and the plaintife came upon it, and he laid his hands molliter, &c ce. 
The plainttle replied and conveyed himſelf alſo an eſtate by Copy of another 
peece, o2 parcell of the ſame Panoz, and then laid that the ſame Maſtet Dean x. 
Lend of the ſatd Panoz, had had ,foz him and his Tonnnts &f tis pans 
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Stukely verſ. 2 Kent & H Don Diegoverſ, 113 
Vuderhill. 8 Hall. Sir Richard Bingley. C 


— —— peece. ic. And therenpon tilus taken and found 
the 4 ; | 353: vet 
And tho better opinion of the Court was, that this was not holpen by the 
dtatate, becanſe indeed this was no tfſue at all, noz thing ao) poſſible flaable, 
and thorefo2e the verdict muſt alſo be atterip votd, fog a vetdict cannot makothat 
good, that the Court ſees cannot be in law, ſo, that this ts the office of the Court 
to judge. But paiment pleaded to a ſingle Obligation, though it be not a ſufft- 
cient barre, yet it may be both in fac and in law. Nn 
And though it were ſaid, that the ſabEance of the iNue was no way. And ii it 
jadbeen lald in the tine by way of caſtome, the ſame evidence would have main- 
tained it. Do if was not, but an ©rroz in om. | 400 
To which J anſwered, that ſince it is put in tiiue as bef6e, ſo as it taun 
{ad in law, their ver did alſo is not to be taken againſt them, to mako them 
ned to an attaint, it in another ſenſe it be falſe. rh 
And I ſay that it they had found a ſpectall verdict that the cuſtome had been 
n the way as it would have been pleaded. Er /, c-c. The Court would not have 
en judgement, as if the tae had been found foz the plaintife, ſoz the ſpectall 
iter of the Cuſtome, did not bear the ifſae, as it is taken upon a pzeſcription 
hold in law. And ſo upon the matter, it is a verdict without an ine, and ont of 


tc compaſle of the tae. wee” 
M Stukeley verſus V nderbill. | | Replevin, 


Ichard Stukeley plaintife, and Thomas Undetvill defendant; En Replevin le 
——— pur dammage ſeſant le plaintiſe plead que il ſuit ſeili in fee 
469 meſſ. & terre & d'un Acre d'un autre meſſ. & terre, And that they two, and verdict upon 
dl thoſe whoſe eſtate, ic. had commen of feeding, ic. in the place and then conveys an Iſſue confa- 
bhimlelfthe other houſe and lands foz pears, and then juftiftes the putting in led. Qurre if 
the Bealts, le defendant traverſe the pyeſcription and found fo) the plaintife, P. ef fd. 
kd hound this p2eſcription thus confuſed foz iſeverall was grolly faulty, et ure genera) 
the verdict did ſalve if by the Stat. This was this Trinity Term. 


Kent & Hall. Obligation. 


Etween Kent and Hall, Mich. 42 & 43 Eliz. Rot. 908. in debt upon an abli · Iſue not joined 
Vqation upon condttton to pay ten pound ten ſhillings, the defendant pleads 2righc. 
pliment of ten pound ſecundum formam conditions, ſurque iſſue, and verdict ſos 

he plaintife, and yet repleader was awarded, See a like in Quare impedi 

kiiveene Danby and the Archbiſhop of York, Hill 7 Jac, Regis Ror:ger. 


K 902. Ar: 
Jnffice Warburton repozted a caſe of one Armeſeyes, when dower was Igue inſuffci- 


hunt againſt the Feoffee of the husband, who pleaded Detinne of ; ent. 
vhichis no plea but foz the heire, whereupon iſſue was taken, and the verdia 
i the defendant, and Judgement given fo2 the defendant, and Erroz43ought 
won it, but he could not tell what became of it. | 24 

Alter verdic it was moved, that the Habeas Corpus was returned Barthol. Amendment 
iles, vic. & Michael which was the @heriffes iirname omitted. And it was 5 — 


wended by rule. mame toa te- 
. . . ; turn. 
Don Diego Servienti de Acuna the Spaniſh Embaſſadour .: Chance 
| againſt Sir Rich. Bingley, | 


in Chancery againſt Sir Richard Bingley, upon the caſe ſypra, as Pꝛocu- 
generall fo2 all the King of Spains Subjects, and laid the goods to belong 
u the Snbjecs of his Paſter generally, without naming any perſons certain, 


U then laid the ſpoil at Sea there, ac. The 


Dos Diego ſervienti de Acuna the Spaniſh Embaſſadoz, exhibited his Bill 
tatoz 


Bradſhaw verl. 
= 6 


The defendant demurred upon the til, and it was referred to my bꝛdther N. 
chols and mp ſelf, ſcil. the demurrer by mp L02d Chancelloz, we heard & 
Mountague foz the ©mbafadoz, and Serjeant Crew and Hutton foz the delen⸗ 
Embaſ>zdour dant, and we were of opinion, that the ©mbaſſadoz was not to be anſwers to 
bow be may this Bill, fo2 (to omit that a P2ocuratoz ought to ſue in the name of his 
deal as a Pro- cſpall, ) no man can make a Pꝛocuratoꝛ foz me but my felf ; therefoze the Bing 
curator or not. cannot make a P2ocuratoz tog all, o2 any of bis Subjects,” without their allow. 
ante; that is ſoʒ the part of the plaintife, Again, on the part of the 
the Embaſſadoz neither by releaſe noz ſentence, can diſcharge him againg the 


Pz3incipall,from whom he hath no Pꝛocuration. Again, the office of an Cmiar, 


ſadoꝛ, doth not include a Pꝛocuratton pꝛivate, but pablike foz the King, n0; ia 
any ſeverall ſubjec, otherwile then as it concerns the King, and his pubiite dhl 
nifters to pzotect them, and pꝛocure their pzotecton in foꝛein Kingdomes, in the 
nature of an office, and negotiation of State: and therefoze they may and ought 
to mediate, pꝛoſecute, and defend foz them oz any one of them at the Connceti 
Table, which is as it were a Court of State. But when they come to fete 
Courts, which doe and muſt obſerve eſſentiall ſozms of pꝛoceedings, ſcil pro- 
ceſſus legitimos, then thep muſt be ruled by them, and not confound all Rules; 
except ſome Pꝛeſidents could be found in Chancery. 

But we made no repozt, becauſs we adviſed another courſe, wherennto both 
parties —— — we —— > — — this cauſe 
depended by Pꝛohibit ion appointed a y conſen to era- 
mine witneſſes, and then we ko determine the Canſe, as —— 
Court Arbitrally, not by warrant ofany oꝛder of Chancery. 

And ſo a large Bill being founded,onely upon our oꝛder and conſent of parties, 
we made a finall oꝛder, whereof the main was, that 200 pound was to be paid 
to the Embaſſadour, hegtving ſecurity of a much greater ſumme (becaule the 
E mbaCadoz had made a high eſtimate ; and indeed the goods (not allowing 
juſt defalcations of ſpoils, ſalvage and other things) was 2600 pound,o 2700 


pound to ſecure the defendant againſt all Pꝛopzietar ies, and other claimes. 
Vide ſupra. - 


Scar-chamber; Bradſhaw and Salmon. Covenant, 


Breviars to Ju- 12 the Sfarchamber between Bradſhaw and Salmon in an Adion of Cove: 
ries. nant, the ſame Salmon had upon the triall, detivered B2eviats to the Jus 
rp, by means whereof 200 marks damages were given againſt Bradſhaw, Now 
the plaintife, when it appeared, that there was no cauſe of damage in effec, but 
onelp ſomewhat muſt be given, becauſe the iſſue by not pleading the truthin 
fozm was paſſed againſt him, and though the plaintife in this caſe, had an ob 
nary remedy in law, by Attaint fo exceſſive damages, pet fo2 the difficulty ol po 
Bill cannot lie ceeding in Attaint, the Court gave him 160 pound damages here; Notethat 
againſt a Jury the Jury were not defendants, which yet they might have been here in reſpec of 
for giving et- the Bztefs received. But J hold that a Bill again them onely foz giving of 


d £a73- excelſive damages could not lie, 


£0779. In a ſuit in the Starchamber, Witnefes were examined to probe, whit 
2dmits no fo- Was depoledconcerning a Will in the Eccleſtaſticall Court; But becauſe Pe: 
rein depoſiti · poſitions are not allowed in Starchamber taken in other Courts, they were ce 


— „ Jeced as crafty device to induce Depolit ions againſt the Rule. 


Helin 
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 Heoskins 2 Sir Thomas Sherleys?2  Glanvile & > Flowers 11 "= 
Caſe. 8 Caſe. 5 Allens Caſe. S C 72 0 


— 


Hoskins (afe. 


Oskins ſaed in the Eccleſiaſtical Court, foz all the Tithes of the ground 1 
of one Eve, who pzaped a Pꝛohibit ion upon ſurmiſe, that the — was — 
aleo of two parts of the Tithes. and had granted them to one Weſton, and fo ebe Libel. 
anveys them to another, to whom de had patd thoſe two parts. Now the Par- 
du by Harris Derjeant, pꝛaped conſaltat ion foz the third part, but it was dented 
iim becanſe his conſaltation cannot be granted but accozding to his libell. 
gherooze de mult libell foz the third part de novo; Quære if he might not have 
nt conſultation as to the third part only, 


Sir Thomas Sherleyes ( aſe. - Habeas Corpus 


* . Cap, utlegar. 

* Thomas Sherley being under pꝛotedion, was bzonght by Habeas Corpus to Cy 
Common Pleas barre by one, who deſired to have him charged in ereca- 

tin, by reaſon of a Cap. utlagatum after judgement foz his debt. But it was an- 

lpered by mp ſelf, and the Court agreed it, that becauſe the C+pias utlagatum 

ws the Kings ſait, and foz the Sub je, but in the ſecond degree the King might Protection fo- 

charge his own ſait. It any Ac had been donn by the Ring to froftrate the out- de King; 

d, this were ſv; bat a P2otection will hardly doe it, efpectally not being 

widered oꝛ made known to the Cozonets, Now'then the party is not in execu⸗ 

— — — though he make his Election iffter; ſpectally, as this caſe was 

But tt was ſaid, that though the Kings debtoz:were in execution, by his body 

qhis lands foz the King,yet the Snbjec might allo lay oz take him tn erecution 

- Foz the Statute 25 E. 3. cap. 19. (wers it ſays the Subjects erecu- 

thn hall ceaſe, till the King be ſatisfied) is mnderfood of ſuch erecations, 

—W the King may be p2ejudiced, (c. d z goods. But the body is all 


Glanvile & Allem Cafe. Star- chamber. 


8 the great Canſe of Glanvile and Allen defendants, in the Starchamber, at Bill anſwered * 
ſait of the Kings Attozney foz offering Indtaments in the Kings Bonch 2 Inner. ce. 

im pzoceedings in Chancery after judgement and ſome indireq dealings in ſuſed cannot be 
tatCaſe , hey anſwered, but refuſed to anſwer incerr : And upon mot ton it alen pro Con- 
wreſolved by the Court, that the Bill could not in this caſe be taken pro con- ſeſlo. 
tio, betauſe it was anſwered and denied by the anſwer. And therefoze it was 
tered that they ſhould be put in Trons, and ſo moze and moze clogced till they 
aſwered. Yet I then doubted, fo J conceive that the anſwering upon Interr. 
ws the moze perfect anſwer, that being bis own, the other as it were bis Coun- 
ids. Do that J counted the anſwer not finiſhed till the Interr, were alſo anſwe- 
«by reaſon of the courſe of that Court. 


Flowers Cale. auchn ber, 


* Blanch Flower bought a title thus: that if be could recover it he ſhould Maintenance 
pay 200 pounds, otherwiſe nothing. And now he was ſaed in the ©tarre- of a title 
aber foz the buying, and maintenance of ſaits after ; the buying was laid up. bende but 
nthe Statute of 32 H. 8. and out of time, ſcil. after the year, Bo foz that part 17540. 
could not be queſt toned, E recovered, 
The maintenance the defendants Councell ſatd was lawfull. becauſe he had 
the ſtate of the land, ſo he maintained his own cauſe, yet he was ſentenced 
i that point. Foz it was ſaid, that till he had recovered it was not in effect 
io truth his, becauſe he was to pay nothing, if he recovered not. And it was 
wt meant unto him to be given him freely. So all the while he maintained the 
lle at the per lll of the owner. Beſides, _ being a meer device, and fraud and 
2 pꝛa⸗ 


Bradſhaw verſ. 
| = 8 


bs delendant demurred upon the B lil, and it was referred to my byothet N 
chols and mx ſelf, ſcil. the demurrer by mp Loꝛd Chancelloz, we — —— 
Mountague fox the EmbaCadoz, and Der jeant Crew and Hocton toz the deten; 
Embaſadour dat, und we were of opinion, that the ©mbaſſadoz was not to be anſwer 
bow be may — — ——— tins 
P2ocura zi there 
— without there 


— 
bim again the 


——ů— —ů—ͤ adviſed another courſe, wherennto both 
conſented. And we the Judges of the Common Pleas, where this can 


parties 

depended by Pꝛohtbit ion ted a Suit by conſent in Chancery onely to 
mine witneſſes, and 21 the Cauſe, as —4— 
Court Arbitrally, not by warrant ol any oꝛder of Chancery. LAS; 


And ſoa large Bill being founded,onely upon our oꝛder and conſent 

me whereof the main was, that 200 pound was 10 be yaid 

the ©mbaſſadour, hegtving lecurity of a much greater ſumme the 

© mbaCadoz had made a high eſtimate ; and indeed the goods (not all 

juſt defalcations of ſpots, ſalvage and other things) was 2600 pom 2700 

pound) to ſecure the defendant againſt all Pꝛopztetar ies, and other duns. 
* 


pra. 


Vide 
Sau- chamber: FBradſhaw and Salmon. Covenant. 


« 


N the Sfarchamber between Bradſhaw and Salmon in an Adion of 
nt, the ſame Salmon had upon the trtall, detivered Bzeviats to 
marks damages were given againſt Bradſhaw, Now 
when it appeared, that there was no cauſe of damage ineffec, but 
ſomewhat muſt be given, becauſe the iſſue by not pleading thefruthin 
fozm was paſſed againſt him, and though the plaintife in this caſe, had in ad 
nary remedy in law,by Attaint ſoꝛ erceſſive damages, pet foz the difficulty a 

Bill __ lie ceeding in Attaint, the Court gave him 160 pound damages here ; 
for iving A- the received. Bat J 
— — could not 


Hnon7ms. "In a fuit in the Starchamber, Witneffes were examined to 
24mitsno fo. was depoledconcerning a Will in the E ccleſtaſticall Court; But 

rein depoſiti · poſitions are not allowed in Starchamber taken in other Courts, they were e 
— L jected as a craffy device to induce Depoſitions againft the Rule. 


Breviars to Ju- 
ties. 


en Bill againſt them onely foz giving u 


probe, 


Hoskins 


the Jury were not defendants, which yet they might have been here in reſpet of 


what 
becauſe De 


A8. 288K 


Hubim 2 Sir Thomas Sherleys? Glanvile & Flowers 1 
Caſe. 8 Caſe. — Wes £ 


— — 


i , | "Hoskans (of 


F 
Oskins ſaed in the ©cleſlaiticall Court, tos ail the Tithes of the groand Coocucaicn 
Haan Eve, who pzaped a Pꝛobibittou upon ſurmiſe, that the — — 
ol two parts ol the 2 — and fg de Libel). 
anders them to another, to whom be had two parts. Now tho Par- 
ute Harris Serjeant, pzapedconſaltation foz the third part, but tt was 
= — — = — 
Charofo} | de novo; Qparo ii he might not 
| tation as to the third part only,” row 2 


pol 4 Sic ThiingeSherlogs Cafe. 221 Habeas Corpus 
r rooms Sterle y being under protection; was beugt by Habeas Corpus ſo 
mon Pleas barre by one, who deſited to have has charged in execu- 
reaſon of a Cap. utlagatum after judgment fox his debt. But it was an- 
by mp felt, and the Court agreed it, that becauſe tho! Ci pias urlagatum x 
pthe Kings fait, and foz the ®abject, but in the ſecond degres the King might protein for 
garge dis own ſait. Jfany Ac had been dean bntbe King tb froffrate the ont- t s- 
y this were fo; bat u P2otection will Darin doe-it, 'efpectally not being 
red e made gown to the Cwonets. Act then the party is not in execa- 
un t r ee 
Ar . ls Logs Wal £265.53 
uit was ſatd, that though the Kings debtoz:were.in execution, by his body 
p foz the King, yet the @abject might alio lapo; take him in erecation 
| Foz the Statute 25 E 3. cap. 1h. (t ſays the Subjecs erecu- 
ſhall ceaſe, till the King be ſatisfied) ts anderfood of ſach executions, 
tho King may be pzejudiced, ſc. lands oz goods. But the body is all 
* N | | 7 Nu v 
| Glanvile & Allem (aſe. Scar-chamber. 
pſuit of the Kings Attozney foz offering Jnvictments inthe Kings Banc 2 Ine. . 
W'pyoceedings in Chancery after judgement and ſome indirec dealings in ſuſed cannot be 
[Caſe , fhey anſwered, but refuſed to anſwer incerr : And upon motion it taken pro Con. 
olved by the Court, that the Bill could not in this caſe be taken pro con- i*fo. 
ſ/becauſe tt was anſwered and denied by the anſwer, And therefoze tt was 
dard that they ſhould be put in Trons, and ſo mode and moze clogeed till they 
ed. Yet I then doubted, foz I conceive that the anſwering upon Interr. 
—— — — Coun- 
Do that J counted the anſwer not finiſhed till the Interr, were alſo anſwe- 
Wiyreaſon of the courſe of that Court. 


. Flowers Caſe. | Sean chamber. 


Ne Blanch Flower bought a title thus: that if he could recover it he ſhould Maintenance 
pay 200 pounds, other wiſe nothing. And now he was ſaed in the ©tarre- of a cicle 
er koz the buying, and maintenance of ſuits after ; the buying was laid up- bent, but 
nthe Statute of 32 H. 8. and out of time, ſcil. after the year, Wo foz that part 5 u bon 
could not be queſtioned. be recovered. 

The maintenance the defendants Councell ſaid was lawfull. becauſe he had 
liten the tate of the land, ſo de maintained his own cauſe, yet he was ſentenced 
ly that point. Foz it was ſatd, that till he had recovered it was not in effect 
Wtruthhis, becauſe he was to pap nothing, if he recovered not. And it was 
{meant unto him to be given him freely. So all the while he maintained the 


ile at the per lll of the owner, Beſides, ths being a meer de bite and fraud. and 
2 pꝛa· 


W 


116 ich lead verſ. ↄMalter oy Blackford verſ. ® © of 
' © Bradſhaw: Pig got. Allin. 


zadiled by a Sollicitoz to transferre to himſelf another mans title to follow u 
— match was to be met withall in time. uy, 
Quxte, Af this will lie upon the Statutes at the Common Law Courts. 
Habeas Co- 1 -Wickflead verſus Bradſhaw,  - J 

: * l 1 X P. 14 Jac. Rot. 217 . a g 121 
—— - ickſtead recovered againtt Bradſhaw 60 pounds debt and 46 thay, 
dy of the de- 8 pence damages, and now this Term Bradſhaw was bzought 
fenvant in the Burte ben Habcas r by his datl,with purpoſe to ſave thenrieins, 
Common And ſo both the plaintife pzaped that he might be committed/in tente 
bene, allo the bail that he might be received in their diſcharge. But it (0 the 
brought by Court that Bradſhaw had alreappbzought a Weit of Erro which allowed 
bim. by me, and the return of it not pet come ; ſo that t Court was dilabled either ts 
award execution os to pat him in execution. And this alſs was the canie 
the vatle could nat kn dchrgd, thn of th bal gene gl 
body, bat that he tome ſubject to the Court accozding to of Well 
' which cannot bo in this cafe becuaſe of the Writ of Erroz, t | 
 tharge of the bail matt be, thet the defendant reddidic ſe to-the C 
executton if the plaintife wiit;/whbichcannot 


—— 


be ſo here. And 0! ' r th 
bath not ſo diſabied this defenvant by his own ac, that the bait is w1ited 
the ball have no | ) though afterwards be p 1 
'Writ of Erroz.. And fo: be taken here. ei 11 
Bat note that afterwards this Term Bradſhaw the def . 
again to the Barre by another Hzbcas Corpus, and the platnttte pzaped him 
execation,which was granted'becanuſe the day of the return of 4 
was paſſed, and hs had not cauſed the recogd to be removed, and t 


: 1. 451 190g 1 
Obligaion, | Walter verſus Pig got. 
Lek“ 1750 N Eliz. Rot. 203 f. 


T illiam Walter bzought an Action of debt againſt Thomas Pi . 
<cpruagtne for . Varg that the-deſendant re ben to din tn tr 
ſeptingent. —— ery Avena ů ——— the 
Wanken made mar int & quinqusgint libris: Wherenpon 


the variance, a demurrer, and adjadged fo; the it 
was nocauſe to abate the Writ. And the defendant put to who 
ty de — — — — od pradidus Willi 
e ſumma int & qui intarum librarum, per | illi 
— Walter per bre. ſuum de Sl præſat Tho.Piggor jntraſengh | 
& quinquagines libras was ſealed and delivered by Piggor to Walter as his deed; 
ſed utrum ſuper rota materia, &c. And thereupon the Court adjudged the-plain- 
tife ſhould recover the 7 50 pounds demande d and damages and coſts, Note there 
was nothing either pleaded by the party ez formd by the Jury, that it was meant 
fo 700 pound, upon this judgement a Writ of Erroz was bzought, but it ap 
pears not what was done upon it. * 


1 


Blackford verſus Akin. Treſpaſſe. 
Tr. 14 Jac. Rot. 2376. 2 


Homas Blackford bzought an Action of trefpaſſe againſt John Alkin fy t 
king his bone. The defendant pleaded that one John Holt was (eiſed @ 
fee, and ſo ſeiſed, granted a rent of 4 pound per annum to John Alkin/with 
clauſs of e andcondeys the rout to the dolendant, and log 40 thillingsx 


. Theplaintife replied that long befoze the grant ſuppoſed William * My 


Box. ver. Napper verſ. 7 
Barnaby. 5 Iaſper & — 


md had tuns John Holt the elder, and John Holt the pounger, that he 
g tied dis 


3 © rs rote 
ix ſeilirns in ominice ſao ut de feodo, prout. 
an And it was faid in arref of 


pate yet pred* 

| — 

wed? Toh Holt us, Sc. otherwiſe if it had been abſque hoc qd 

— — —e—ñB: 
Anizbt have been amended, thoogh hardir. 


. Bax verſus Barnaby. Caſe, 


” 


ner ano re pes Er. 
ifan Attournep follow a cauſe to —— when it cove 


Champerty. 
when it was odjected that the wozd [Champertoz ] was a 
e underſtood by the vaigar, and ſo no damageabie 


Nafper verſus Iaſper & George. 


Wy 
- Tr. 14 Jac. 


—— of treſpaſſe bꝛongbt by Robert Napper againſt Charles Jaſper 
. Robert George, ifſne was taken, that Richard Johnſon Pꝛebendarp of the 
| — — in the — Sarum, and all his Pꝛebenda · 
| uſed time out of minde to keep a Shepheard of certain ſheep of theirs, 
lilewing the ſame ſheep foz the better keeping of them, feeding together in a 
ain paſture, from the ſheep of Thomas Carl of Suffolk in the ſame and 
ut was found actoꝛdingiy. And it was moved that this was a void verdict, yeraia ſecm- 
was ſenſleſſe and could not ſtand, that the ſbeep could be ke 
line out of minde from the ſheop of the Earl of Suffolk, being bat one mans | 
Titeet judgement was given actoꝛding to the verdtc fo2 the 
ant of the (ye was the keeping of the ſheep of the 
her, and the other part was but a conſequent of it, that thereby they wers 
byt from the ſheep of the Earl. 


—_— ww: =; ww. 


Brickhead 


| 
— 


ns. Brick head 12 Shelton verſ. J T he Rug verl, 
Biſhop of York.» = Montague.v Biſhop of Rechſter go. 


——— —— — 6—f—P6— — — —— — 


lk Brickbead verſus Biſhop of ork and Cale. 
| une 
V. caſe. 
book, that his infrac 98 
amending.of deitvered unte bim accozdingly, he was eibertd to amend the Würth 
. Conrt, and ſo did. ft: 9 
Y & ' 8 
Prohibition. ; 
wrſons had ſo | 
2: fir, becauſe it was not lat that it was Du,) 
as the caſe of. Ilebrewers Parks 6 B., Det i 
Preſcription de ſecond , the 
fora Modus in Dwners no} bp. wap of cuſtome in the place, a — 
Decimandl 
which is in point of diſc | dtt f the Þ f | were and in 
3 25 ſo 15.16. and 18 E.4, Inhabitants may 
d that the p2eſcription in this caſe didnot 


tiſhioner, foz no man can pzeſcribe to his own charge onely as to pay foors 1 
wax per annum, but it took effec rather on the part of the-Parſon that tetei-· 
ved it. = eee 
Bat the pꝛeſcr ipt ion indeed amounts to this, that the Octupiers oz yariſhbio- 
ners have been time out of minde diſcharged. of all tithes by paiment of four 
pound per annum, fo every Modus Decimandi is adiſcharge of the naturalltithe, 
and ſo wozks by wap of diſcharge, as it is reſolved in the-Parſon'of Aer 
caſe, Dyer. ) + cn 
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r, and Edm. Jackſon his Clerk, and declared that Queen Eliz. was ſeiled 
of the "ep of the Church of Milton by Graveſend in groſſe, and pzelented 
one Soan, who at her Pzeſentation was, ic. and now the Church'is votd bythe 
death of S0an, and it appertains tothe King to p:eſent. The Biſhop and d 
Clerk plead that befoze the Queen, ic. Edm. Biſhop of Rocheſter was ſetſed'of 
the ſaid advowſon, andcollated one John ] ackſon,and then was removed taNor- 
wich, and then in the vacation Jackſon died, and the Queen pꝛeſented 50an; 
And now Soan being dead it belongs to the now Biſhop, ic. who 4 — 
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Jomas Parry bzought an Action of debt aga inſt William Dale foz 500 pound 
un an obligatton dated the 16 of September, Ann. 41 Eliz. Dale the deten⸗ 
ws Oyer of the Obligation, and it was read in theſe wozds, Nove- 
per przſentes nosRichardum Oldſworth & Willielmam Dale cives 
tGroceros London, teneri & firmiter obligari Tho, Parry generoſo in quinque- 
as libris legalis monerz Angliæ ſolvend. and the defendant after Oyer of the 
wdition-pleaded an inſaffictent barre, whereupon Parry demurred, and pet Obligation 
was given againf him, the whole Court concetving- that the bond falſe latine o. 
bt, becauſe quinquegintis was no Latine woꝛd at all, But the cauſes no latine ia che 
dy wit of Srroz befoze the judgement in the ©rchequer Chamber, ©==<* 
ter many debates and pꝛeſidents ſeen and peruſed Ter. Paſch. 14 Jac, the 
d by mediation of the Judges, and 300 pound given by oꝛder to 
Mis releaſes from each to other. Foz my lelf and moſt of the 
Wes were of opinion, that the bond was good foz 500 |. but the chief Baron 

& being one of them that gave the judgement in the Kings Bene. 
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Who be land, 
won langs for it wa$adjwdged log the plaintife, as in the third part onely which deſcenged 6 
all Allen notwithftanding the demiſe, loz reſolved, that the wiſes acuall En. 
try did werk to an acauail Entry, mise to Allen the heire fog his third 
whereof he was Tenant in Common with ber. Foz it was ſaid that the 
try of one Tenant in Common mightbe in ther manners, either in 
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made, which pꝛo bes that the Entry of ene ſerves (0; 
jopn in an Action of Treſpaſſe, 


Star- chamber. Lud Darcy of the Narth againſt Ger vaſe Markban. 
13 — the Roꝛth ſued Gervaſe Markham C ſquits in tte r- 


chamber, and the caſe fell oat fo be thas, T hat they had hunted togeſher:ond 
the defendant, anda ſervant of the plaintifes, one Beck wich fell together by the 
Ears in the Field, and Beckwich them him down and was apa him tuin 
Starchamber dr hem, andthe Lozd Darcy took him off and repzoved. his fervant, und g 
puniſherh pro» Markham chid him, charging him With maintaining his man. Aud the Lad 
vocation to a Darcy replied, that he had uſed him kindly, to; it de had not reſcaed him from 
Challenge. his man, he had beaten him to ragges: Whereupon Markham tote five m fit 
letters to the L03d Darcy, and ſubſcribed them with his name, but ſent them uit. 
but diſperſed them mnſealed in the Fields, whereof the effec was, that whereas 
the Led Darcy had ſald,that but foz bim his man Beckwith had beat bim toragh 
de lied, and as often as he ſhoald ſpeak it he lied, and that he would maintain 
with his lite; and then ſatd that he had diſperſed thole letters, that ye might find 
them os ſome body elſe might bing them to him, and concluded, that if he wan 
dellrous bo ſpeak with him, that be Would ſend bis boy, and be Mould be wall 
uſed. This Canſe was effectaally handled at the Common Law, nat enam 
by tho Kings Pꝛoclamat ion, becauſe the defendant had no knowledge of the d 
clamation, noz by like}ihood could have, it was ſo ſoon after the Praca 

but the Plaintifes Counſell by direction of the Court, left the 
and pet Markham was cenſured and ned 5 oo pound, the reaſonof the ſented 
was, that this was a compounded miſdemeanour, lo; the leitet thus * 
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inal ly examine ſuch Critne to pjove a man Crlininous, mach loſe when 
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. foze we held clearely that though the ay (Poſpitali,/ duns not in the Law of 
1 E. 6. S pet t not mater tall; fo; the 

lite of the law, which is the meaning, d Apel the Statute 37 H. 8. reach- 
unto Hoſpitals erected meerely fo; foz pocze, withont. aner ſtit ion 


Theft whete this were not Papi ified hl., 


lo given to the Crowne, and ſo the plaintife could have no title, there- 


- this being a Collegiate body Muperit imm 16 An 
pot whore aLatw ls made benefit or gon Conga, {tl be 30nd 
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And thers is one Dzvinance amongT the Feſt, that the 


bouſe of God, of Donnington, beſides Newberry in be County of Berks and the 
Almeſmen Contreres of ſame honſe, did — unto David Lewes Deum 
of Law, the manoz of Yeſtley (whereof the land in queſtion i part) fo the 
terme of $0 yeares, which: leaſe was made in 8 Elz, and that leals by 
Con venances is d2ought downe 10 Philip Pitts ine made dhe leaſs 
plaintife ut ſupra entring upon Ricdard Iames Ie was 

Richard Iames and the other defendaifs reentred. And ſo 

62 not guilty. And jadgement upon thts caſe was given. 
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eonld not jiſltiflo to enter upon Richard Tames, 4} 49 * ——— 
This caſe was divided into two great points 


by the far. of r E. 6. of Chatitries, © _-* 
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to whom he —1 min ſalme faith, God hath made man 

; — a the Hebrewes, it is ſaid 


p you bi erben, and s 
. — = O90 (1 — pendhn 


nt, {03 
r in the cafe of Lynne, the meaning of Lynne Regis was ad 
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0 ET 
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| modo & forma, the Jurp found all the matter, juſt as it was laid by the Defen- 
dant, ſaving that they formd that the leaſe unto Lawſon, was made Habend. 4 
Feſto Purific. and not à Feſto Annunciationis. And that Fairfax ab 


per hin ver 2 Waka 


— — 


* 


elend annoy CET 62 1 20 
Seward, | + Flarington;. Poulton & hr. Caſt: - 


SS did recite the — made unto · Law ſon, habendum 4 * 


tionis Which was got granted the ſatd Reberſion 
ptout. 1 judgoment foz the Avowant, 
omega bony ramen "TY 


— . ace 


action ofthe. pie ET 


TP. pet ang 2 5 
e — . yy 3 


22 
has 0 10 e 

| 10. 

ſt amerce to 8 

Cole & Vxor eee b uh 

— 11 — ———— on d 


| | 


12 
i 
% þ 
4. 
« * 
1 
104 


0 


oben maſt 
be ſued by the 


o 


_ RY 


5 


— 


; 25 23 Why arg > Oates-verſ CV and 
„ ð Oe 1 


nBW9” 7 . 45 1 a 125 
arbibtteh u Will de placico- debits vetas Wilſon un Attesnen u 


Oz. 


—— 


M1. 


TR 


* 


3 


RAY 0 


IN 
— 


Saint 


* 
1 
5 
24 9 V0; 
vj PMs 
"3 


— .-. _ 
= 
4 * 
- p . 


law requiſite in reſervation of rents and conditions, 
tation yd = by inheritance eadem perſona cum | 
thoagh'in the rent contd never be demanded by the Father, 


— Cone 


-Sinning with himſelf. And ſuch charges tan 


FO 
BTL T4128 
111111 


2875 1 nu: 1 ; Ho Þ 
Why : Ft 1 fa 
5 


uod permitear. 


they may 
quandam do- 
0 ment of mine ht 


6 he 


that be 


houſe, 


inſt Barnes. 
ky Rot. 2108. 
he was ſoiled of an 


Robins 
Hil. 1 
uod 


Obins bzought a Qu 
yum, &c. and connts 


to a reverſion in the loʒ mer caſes 


firſt in the Father , and comes from him to them whereunto tl 


n 


dhe as a rent 


172 2 Grantham 3 


ver Hawley. 


— — 


Obligation. | Grantham againſt Hawley. 


SE Tr. 13 Jac. Rot. 3131. 


Lincoli, ) Obert Grantham bzought an Adlon df debt upon an Obi 
R Edward Hawley ; the Condition whereot — 

Leſſor cove- 

nancs . murxer fell Chat one Sutton was ſeiſed of 

rene eaten r e it to Ri . peare 

may take the e by and with Sankec, his 

Corne that to take, and 

ſnll be grow - | 

ing at the end $ 

of the Terme. 

It is confider- 

ation whether 


the Law incline ; 


3 


bold that the 
Leſſor ſhall 


have the cro 


paſſe as. 
FT. ith-wooll that de 
; but a 


any other aſter upon it after, and the pzoperty ſhall 
Manet, 21 H. C. A Perſon map grant all 
the Exe cu tor yeare ; pet perhaps he ſhall have 
of the then that call grow upon his Sbeep 
uncertain ter- tt neither acnally, noꝛ potenttallp, | 
=or. = of giltofthe Coins, but that it ſhall be lawfall . 
Grave or gif ſs ; it 1 48 good to transler the pzoperty, 00 
nor »Qually, (ach wonds, as u Leaſe without 


bur potentially. and not ex vi cermini, gives the trees, 


Moon verſ. 7 Alen verſ. > Howell verſ. 
| Andrewes. Walter. S Samback 


Moon againſt Andrewes. 


* 
* 
" 1417 TEE 
*. 
Di 
1 = 
* 


retch, 
| de pleads firſt pleniement ad- 
2, and yet aſterwards confeſſeth / | rence Marbut. 
vis ars ſo, and the prætetquam cozrects all, and the unquam poſtea 
ap fo the next antecedent tempore judicii, but alſo to-the time 6f the 
hetoze. Bat Wacburton did alittle donbt ot the firſt point, | 


| 


Howell againſt Samback. ' © 
Mich.13 Jac. Rot. 2009. 


Ctween Howell, and Samback z the Defendant; made avoiy}y and conveys 

2d himſelſe to 5 pound Rent due ſuch a dap, and foz non payment thereof . 
&.yound nomine pœnz; but latd no acuall demand of the Rent, 4 | 
tat ta the ſame 8 5. pound he did diffrain, and ſoavows. . gp Demand | 
Line Court, that this Avow2y was inſufficient fs; the pain; whith"conld not Jerez 
k(ozleited withont actuall demand of the Rent ; and pet the Metur 
Judged unto him, becanſe de bad juſt caſe to diftrain foz the , and 
hyeared to the Court to be ſeverall, 


ite vero Weaver verſ- 2 
"Wright, Ward. 8 


(oventry 1 
Woodhall. © 


Wike againſt Wright 


Ike bzought a Bill of Debt again Wright an 
Court: andafter tue found foz the plaintie, it 
was no Bilto be found filed with the Cuſtos brevium 


8 


spe- againſt Ward. 
e | P. A Jas 


ownlew. Eaverd1onght ap actions? of Aſaalt and 
e V. Wud. The Defendant 12 — 
compmandement of the L ozds of the 
a hy Bad „ 


Soul dicr bur, 


eth another 


There are three 
degrees to a- 
void the charge 
of a treſpaſſe. © 
Inficiation, not 
gu 
il 
Juſt cation, as 


been 
de [ws Aſa: . Genes to glbe occaſion to the hurt. 


&c. Excuſatio 
this, 
on 55 Cys inſt Woodhell. 
Debt. OE e Hill. 13 Jac, Rot. Iu 
London. 
Gold sbrowe. 


Apprentice 
ſent out of the 
Realm. 


-about his cares, yet de muſt be fill as one of 
E and going, and in his fervice, and not put over to any other — 
"Aſald the. matter ot pntting an Appzentice is a matter of great truſt 


125 . Dr 


© los dis health, oz his ſaſefp ; and therofoze I will by choice commit him 

pans, and not to another. And gerſerally no man can fozce bis Appzentice to 
oat of the —— geit it, a8 Cha bebe agreed; oz on 6s natare of 

Appzenticehood doth impozt. e bound Appzentice to a 


107 


© * 1 
4 ” 
* 
. : 1 
. Thril 
* 


| riel Recotd, und to the De 
Pape apron oboe - 


t tenotem Recordl rertifted by 


ir * mas Lake ſtos Rotule m. > Cuftes N- 
ved £9 (ans Bly Ce 3 


was thus; That 


[Bailiffe, at bis houſe being within the Panoz, moneths 
that he had not patd it accozdingly : 
the opinion of the Court was, That the ——— *. 


Detendant, 
whether the F 

the An 

time it grew 


„» * 4 * 


— —— — 


"os dse. oY : Dummocks 
Dexiſe. * | 4 * Griffith Floods Caſe 0 0 
_ | * Hill. 13 Jac. i 
] ve Count of Warts tis this tae: neGriffith Flo 
Sat. of h. «« J. bing ſeiſed in fee ol ianda in the County of Cardi 
table uſes, <« and in Auguſt 25 Eliz. deviſed 
2 * 2 
: rel to aa 


Inquiſition, 


Theſe c es 
T vas found. — 


agreed that the Bargainee 
| befoze hisowne Deed be inrolled; as was 


— Ralph Burchers F<. Earle of Bedford, verc 137 
Cafe. :7 Biſhop of Exeter; & Wilſon. 


..-»  Lunatique, 


Mi —— EINE II 
by teste of the | 
tar ettate, fo) i ta hattet fox oe King to hold to) defagit of 


6141 Þ :! i 4 Saf I > (1403 Devon: 
Earl of Be oy 7 4 — OI 


Pꝛeſent; whereunto the B Defendant imparled, and 

arl, the ſame Hopkins, the ſame avoydance, | 

ditacdance, whereupon both ad ions are bzought. And that the firſt aa ton 
kds.pet not viſcontinned,iſcaſſed,noz determined; and demands judgement 


- : 
7 : 4 117 a 
fame Church being tt ll 
q at 
| , 
EL * 
19164 


bt 


And there- 
hers was a 
| TL difnrbancs 


Datubrogk, & 2 5 rd & — 


diſturbance laid in the e fozmer ſult, and the ayopdance the the ſame ; ſo that the now the new 
diſturbance betters not the caſe des, the nature of a Que 
Impedit ts to be finall upon Nonlait, oz by a. were to. 
doſeat that, fog the plgintife,net-lagv ſulte, 

And by the lame aan twenty, which 


tale; tos ſtiil tere ax tu 
new 


no 4432; 00 ainſt Dadrork 146.4 


Sturchamber. e [pane 275 75 0 205 
ig] Cit 
Far 700 1 29 9 


Ebor. , T3 + 39 8 55 11 105 ＋ 80 

Aar, 7... — nn al 
and many others Datendanta, 02 1 

chamber hath 22 — 1 

rw ogy cul 2 comnties byihem all 


Ejettione. 
—.— wongbt en, We éone firme 
Ia Scarœio. Ane Land in Motto in the County of 1 
ſe, &c; Et pizd. Anthonius ſimilges un Comer Ec quia 
junct. pet homines de viſne * e eck 
Regis non currit) & non alihi triati dæbent 
Recordum loquelz præd. mangetur Epi(c, — gy 
Juſtic. infra libertatem illam idem Recordum, ita quod lee Fg 
curiam apud Dunelm. przd, prox, tenendum, poſt quam idem Recotdum ii 
County Pala- deliberatum fuerit ad verificationem pred. eit ibm. car, * Dies dat, 
rine of ere en cam querenti qo deſendenti tunc. ibm. &c. Et cum 2 exitus ibm. 
rad dt fuetit quod 'tunc prad, EpiſcopusRecordum | aqui cum toto eo quod i 
— — przd, curia prox. fact. ſuerit Baranibusþic micra „ diem . 
rifcare from Juſticiarii partibus prad. in cidem Curia bic p 
— — — — „ 54 
Scac. certiſico ſecundum GRAY mini Regis de Mittimu ! 
direct. & huic annex. aan Bech Rage berg undd 
lunæ 26. Iulii Anno Regui Regis Inc. Ne coram m 5 Epiſcopo, e | 
cham, & Ed. Bromley, &c. is Dom. Regis in Dunelm. & 
exiſten, prox. cur. &c. Paſiquam idem Recordum miki deliberatum fuit, n 
viidem Recordum ciſdem Iuſticiatiis Dom- Regis ad 2 exit. &. 
And then ſhewes that the ſane den the parties came and thy Plains 
fibi fieri, quod lex \ſuagerer,, Fee, And commandement gives. 


Norris verſ. 
Gawtry Hundred. 


quod venice fac. ad horam primam poſt meridiem ejuſdem Diei duode- 
1 And that then the part tes came, and the Sheriffe returned his Writ 
wed with a pannell, bat the Jary came not, and ſo it was continued by habe- 
Seorpore from day to dap, till the 8. of Auguſt Anno 12 Jacob, and then the 
Ay paſſed and found the Defendants gaflty, and afſeCed dammages, and 
has. and tho Jaffices pzefired a day to the parttes in Octab. Mich, tunc prox. 
Ter, coram Baronibus, &c. Ad quem diem ego prafatus Epiſc. Recordum pred. 
toto eo quod inde in dicta cur. apud Dune lm. fact. ſuit Baronibus, &c. junta 
wSorem brevis, &c. mitto. Wherenpon judgemont was given foz the plaintifo, 
9s Writ of Exo bzought, and one & tre was aligned; That it was not 
{eſſed that the Cauſe could not be tryed but at Durham, as if is aſed in caſes 
xqallenge by the Plainttle to the Shertffe, to remove it to the Coz0ner. But 
anſwered, that that was matter of meer ſurmiſo, and therefoze 
nfeCion of the Defendant, but this was matter apparent to the & 
Yap therefoze te Court Ex officio did award the wait ut ſupra, 
L n whereupon it was inſiſted, was; That the Mictimus is to the Biſhop, 
| 


viſe ulterius mandet Recordum Jaſticiariis &c. Now it appears by his Certifl- autociry and 
as, that he was one of the Jaftices himlelf, ſo that he could notſend the Recozd incerck in one 
If; and indeed this Certificate varied from fozmer P2eſidents, A8. 

did never mention that the Biſhop was a'Jaſtice himſelf; 
this appears to be the pzagiſe ever ſince the Stat. of 
the Biſhop, and gave to the King the making of the 

Mittimus is continued to the 


b 


1 
Reiki 


alle a Juſt ice expꝛeſſelp, as Mountague 
a, and my ſelf, aſter hearing of ſome arguments reſolved, that the 
tt was well enough, and that the wozds mandaviRecordum juſticiariis 
wane in effec, but habui Recordum coram Juſticiariis, which was true, And 
bt the, Reco2d into the Court holden bofoze himſelf,andothes Juſtices. 
| the pꝛoceedings were not all ad prox. cur. but upon many adjourn- 
n 5 —ů— n 
matte recetved, and then to pꝛoceed as it may ; fb2 all tannot be fin 
ii firſt Court, and ſo we repozted to ti Lozd Keeper, and Lozd Treaſurer 
the Exchequer Chamber, and ſo judgement was affirmed. | 
. 


Norris againſt the Hundred of Gawtry. 
Hil. 14 Jac. Rot. 431. 


- Leiceſter. 

tis bꝛonght a Writ upon the Statute of Hue and Cry againſt the Bun · | 
Nued of Gawtty, and the Robbery was lapd as it was indeed, 9 October 13. 
ic. And the [c{te of the Writ was 9. Octob. 14 Jac. And after a Uerdic foz 
it was moved by Harvy, that the Writ was not bzought within 
after the Robbery committed, which are the very wozds- of the Stat. 
5j El. And it was agreed that in the cal ot Protection, the years ſhall be coun- 
from the day of the Date And fo in Deeds enrolled. the day of the Date Wall 
wide counted any part of the ſix moneths. And Juſtice Warburcon held it ſoalſo 
lithiscaſe. But Juſtice Winch and I, were of a contrary opinion, in cales 
hat depended not upon wzitings dated but apon time to be reckoved from As 
done, as in this cafe from the Robbery committed, which muſt bs conſofed, 

in done upon the ninth of October, 13 Jacob. 2 thers canodt bo two 

2 


Hi 


$ 
6 
7 


o nity 
dapes 
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daxes of Oktober in one year ; and he might babe bzought bis aalen the 765 
firſt day, without doubt. And though it is true, that a Deed 
very day of the Date, pet that is by reaſon of the intent of the 
11 Eliz, Pier Uhe letter. If a Leaſe be made from the making of the Leaſe, it 
186. Ejefions poſently the: fame dap, whether it be dated, 02 no: ſo if the — — 
firme. be not dated; the ſix moneths muſt be reckoned from the delivery, And =D | 

the party Robbed, deſerve relief and pity : pet againſt the Yundzeds, which - 
are tunocent, it is a very penall Law, and ſo the plaintife could not have 


Thornton againſt Jebſon. 
Hil. 14 Jac. 


There bzought an Action of the Caſs againſt 
de was a Carrier, and a man of doneſt fame, 
of him, that de was a common Barreter, Now Ne boy —.— 
woꝛds were ſpoken of a Jaſtice of Peace, oz pablique 
Be aig San. 
De termins Sancti Mich. anno 13, 14. Eliz. 


Bendloes dd. f opinion del Court in ceſt cas; A ſeiſy dun 
Advouſon eſt appendant, * preſenr, & eins — 
conuſant al Councell le toy, & puis le Roy per 710 lettres — pe le 
nout ouel advouſon a incombent ſi le grantte 
v 16 K. 7. . le 
Qu. Imp. a" 


Caſe, 


— and 


Common Bar- 
rercer. . 


(ELECTED 9 — rr 

que F autet ad reconitinue ceo per bteve de droit !' advouſon 

le eas del Roy, cut home ne poit mitter le Roy 

— bance,c — » — — 
» Caf ceo oy 

uponthe King, en Acton. i non que il fair —— dc ceo eo ſon grant. Et 


— tre pt be Neg be” in Avoydance & en Qu 
ment de 1 ſans — 


Gat 
© #7 


; 3036s 
Commendam Caſe. 5 

lohn Colt & Glover, ſt the age of Co 6 Lal 
9 3 Jac. Rot. _ ny 


ohn Colt, and William Glover, hing a pela 1 np iu 
Biſhop of Coventry and Lichfield, of a 
Stafford. Camvill; and declared 2 lohn 22 
ol Clifton Camvill and Ha 


— — arte baer te Panoz and 
chequer-cham- then te whole evoppnce cams to 


ber e 2 
thither out of 


nentiis 1 555 and was ſeized in tayle, and ſo ſeized poſtea ſcil. 


made a grant of the next avopdancennto Colt and Glover the Plaintites, and 
then the by the death of William Walkenden the Incombenh 


an 6 it belongeth to the Plntntites to preſent, and averrs the life of Wafer 
The 


eigen theGzantoz. 


Colt & Glover verſ. 1 | 
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"The Defendant conteſſeth all the conveyance of the Advouſon, and the firſt The Bare. 


with | 
2 — Walkenden in December 3 Eliz. tooks the 
; es of Yclvertoft in the County of Northampton, and was therein ad» 
. \ inftitated, and {nduced, And ſo Clifton Camvill became vold, and re 
vold 18. moneths, and ſo it accrewed to the Nueen by lapſe to 
. HEAT King to pzeſent, and ther 
the Statute of 25 H. 8. of diſpenſations at large giving power of dil- 
— 2 and in the Uacation-to-the- 


= e 
2 Rocheſter, nowelec of Coventry and Lichfie 
2 of diſpenſation, the petition of the 
FJocheſter, and elect Biſhop of Coventry and Lichfie hr being Big x 
tat held already the Rectory of Cn er in Kent in Commendam with 
1 k of Rochelter, And therefoze to pzovide foz a Biſhops Eate, and 
ſhoal not be viliied, did grant, inter ala, ut Rectoriam de South- 
non ut unum aliud, vel plura Curata, vel non Curata, Beneficia Eccliefiz:in- 
a Regnum Adgliz, cujuſcunque nominis , qualitatis, aut di in Commen- Tye Commen⸗ 
inn itide . bog — ons id ſus tate capere & dam, 5 


- t, in 
6, & nn convertexez at de ei 


2 


4 
5 
N 


& the 
cundem and the Jorollment of the Diſpenſation,-and then — that 
iſe this Diſpenſation was rot repugnant tote law of God. And that 
dif were nſed to be had at Rome; befoze the making of the fad 
ithops, ſadjecs to King H. 8. And that the fat diſpenſation was not The 
the Statute of 2: H. 8. of Non-refidencie; Anp then he fhewes that Fr 
oi DPD 
_ * And then that the King tatione prerogative ſuz Reꝑix, per lapſum 
: s ſibi devoluti, by dis Letters Patents under the great Wee 
gland, dated 27 Martii 10 lacobi. ad ptædictum — 
lapſum temporis vacantem, & ad ſuam 
peefentavic eundem Epiſcopam, eandemque Ecclefiam ei "hen 
goed eidem Epiſcopo bene liceret dictam Becleſum in gg => 
obtinere 
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- — — — — 


—— —— —— . —- 


obt inere, & propria ſuã Authoxitate capere, & apprehenderezac corporalem pof: 
ſeſſionem ejuſdem abſque Infſtitutione, Collatione, Inductione, vel alia quacun : 
Joris ſolennitate intrare;ac Decimas & Proficua ejuſdem quamdiu vivetet& dicto 
Epiſcopatui præeſſet in Commendam tenete & habere, juxta & ſecundum vim, for- 
mam, effectum, & tenorem dictarum literatum diſpenſationis licentiam conceſſit. 
ad quam tem ad debitum effectum producendum, Dominus Rex per dictas literag 
ſuas Patentes Regiam ſuam ſupremam Authoritatem, tam in ſpititualibus, 
in tempotalibus, gativam ſuam Regiam adhibuit, Virtute quatum quidem 
literarum diſpenſationis, & ſepatalium licerarum Patentium Domini Regis, idem 
Epiſr opus, 28 Martii Anno Decimo predictam Eccleſam de Clifton, &e, in 
Commendam accepravit, & intravit; atque eam ſemper poſtea bucuſque in 
Gommendam habuit, & habet, abſque hoc quod predicta Eccleſia de Clif 
— vacavit per mortem prædicti Guliel. Walkenden prout, &c, unde petit 
judicium, & c. 
- Then the Averments in the ſecond, that he remaines Biſhop of Corencyy 
Sn,  andiLichficld ; That be had no other Besten with Care at the time of th 
D iſpenſation, but South. fleet. That Clifton is a Benefice with Care, and that 
Charch is not defrauded of his dues, ſpeaking nothing of South-flcer, to 
E hat ho never had moꝛe Benefices than two with Cure, ſince his diſpenſe- 
tion; Aud that the yearly valne of all his Benefices quæ jam retinet (Solex by 
wow — PIO dad: ſo the condition might be bzoke befoze) excends not 
. The Plaintife proteſtando, that Walkenden did not except Yelvertofe, Allo 
—— were not had at Rome foz Biſbops. King Henty the 
-{ghts ſubjects, vofoze that Act, Pzapes Oyer of the Diſpenlatinn, Cut. 


1 


| prout modo & formi. ; 


| There as never judgement in Law paſſed upon this kinds of Commendan, 

\ thoagh it hath heretofoze received ſome onlet;and therefoze tt ood 
vitp of the Court of Common:Pleas fo adjourn it to the E 
as tothe generail councell of Law, torecetve here a definitive ſentence. Ten 
Judges have already delivered their opinions what jadgement they would ad- 
vile to be giben in the Common Pleas upon this caſe. Of which ten two, 
that is to ſap Baron Althamand the chiete Baron, have holden the Commendam 
to bo good in Law, and that the Commendatoztes-Plea is good, And of the am 
opinion was Monrague the Chief-Jafttce, that the Commendam was good, 

any 


erception; And that either upon the tat. oz by the Kings 


not withſtanding 
dict inet act as conlifting of it ſelfe. And that therefoze judgement oaght to de 
given fo2 him, that is, foz the Defendant. Twoothers, that is Juſtice Dode- 
ridge and Winch were of opinion that jndgement ought to be given neither fo; 
the Plaintife, noz foz the Defendant, bat fo2 the King, pet they condenme'thi 
Commendamas votd in Law. {The other fix have allo condemned the Commen- 
dam; but thep have concluded that judgement ought to be given, foz the Plain 
-tife , and neither foz the Defendant noz the Bing ; And of the ſame opinion 
am Jthat judgement ought to be given foz the Plaintife. E 
No to the Caſe, which I divide into four main queſtions, whereof thies 
ats between the Plaintife and the Defendant. And the fourth is between the 
Uing; and both parties, Platintifeand Dcfondant. LN 
The firſt main 1 The firt queſtion is, Whether this Commendam be good in Law'apon ths 
queſtioa, Statnteof 25 H. 8. cap. 21. by which Statute it mut Hand 03 full, Dem 
grounded upon it, and made in this fozm ; that is to ſay, either by the Arch- 
biGop of Canterbury, 03 in Uarcation bythe Dean and Chapter as this is, 
the Kings 0zdinarp confirmation appointed by that Ad. And I hold that 
Commendam thus confidered, is vopd in Law. | 


- 


Theſecong © The ſecond queſtion is, '' Whether tho ſeverall and ditt ind Ads ot the Bing 


main point. bp his ſecond Letters Patents (here called his Pzeſentation) being moze on 
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— laid Ac of 25 N. B. upon conſiderat ton of all the; parts of; it. 


yamgant to an immediate Commendan made by abe Bing — — 
— do, 


an 
== — 925 1 0 a 2 . 


— Pra eee — 


ng — 
. — 
in — Donn — — 


The word in 
is 
to Authorizi 


was, 
which without ſuch a faculty 
not, foz mp own Bonefice cannot bo 
wgament taken from allowance of a Commendam fo — that n 42. 


nendam which wo hade in hand, ts not Commenda perpetua (which can be no 

han le the 1ifs of the Commondatozy abſolute) which this is not 3 but ſo 

kng as he ſhall live and remain alſo Biſhop of Coventry and Lichſield. be reve que- 
do then our ſingle queſt ton ungled, and ſfated, is, Whether — — 

he Tenonr and fozme that this is. having the clauſes that thiyhath, * 


cab e Glover verſ. F 
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ing ſornd others which this wants, (as they appear in the N d, 
Men dards ang entezce them fter diſtinctly in my Argument, nad ty 
of Cinterbuty, o Dean and Thapter, (with the: — — 
e actoꝛding to — — — — —— 
vakis of.fwo hundzed Parks 0 1 
Cure oꝛ without, abit hold thom and thoit: frufts —— 
. than . er foz lila, de warranted by Su. 2 of 25K. 
— r s ſemeſicis, mother perpett 50 
— & vitam, 1 EN intermedia 03 diuturna, ſed neſts, andthy perpe * — 


S lis o ac certam rr — hier, as 3 
. Dh 


— 
18 Ed. 3. — — 

* — Raa . — bat 
Lodo — —— — — oblat ionis. wo 

iv any de map require the 
that da. — — 
dinars, will not pꝛode the Will;the-Dzdinacy may commit 
tim ves do if, 4M. rg. v0 H. pur Brandy E423, — 


Now out of the Canon Lawand Docozs, concerning C 
3 lots, Concilium Chalecdonenſe ſub Leone, Anno 451; cz 13. 
ofthe Canons in duatum Civitatum Beclefiis7eodem tempore conſcribi non WW 
and the like. urſtle 1 in printipio cap. Gerit. 20. 1191973 4 4/61 
q b 
Synodus y cap. 15. anno eg. ſub Adriano in Concilis Nicens; "ond 
quaſtio, 1. in principio cap, Clericum t in duabus Eccleſia ali- 
uem connumerari, negotiationis enim elt, & tucpis lucti proptium cab Bc- 
defuſtick colueradiae penitus alienum. Audivimus enim ex ipſã Dominici voce, 
eſt duobus Dominis ſervire, & hoc in I 
— 2 in 15 que foris ſunt, propter inopiam — 
quartus Anno 487. cauſa 21, quaſtio 1 cap. Qui plures: ſcribirz . 
cleſias retinet, unam quidem — «Ade. ſub c 
— Et perla glofl. de Commenda non eſt prælatus, (cd porn ene, 
ut Commendavit revocare- poteſt quando vult. way . 
1 this makes Titulum, & Commendam, membra dividentin, mad 
was bat an evaſion oat of that good L aw be taken of the Semeltris, 
Gregorius 9. Anno 1227. Nullus poterit cleſius parochiales optincte, 
niſi una pendeat ex altera; vel unam intitulatam, alteram vero 
babuerit. cap. Dud. 54. de Electione. Agalne membra dividentis. 4333) 
Evidexs uili- Geegorius 10. ia Concilio Lagdunenſi generali Anno 1277: (marke how lat 
{a6 v4; {t continnes) Nemo deinceps parochjalem Eccleſiam alicui,niſi in xtute legitima 
ſie fmefris, & Sacerdotio conttituto Commendare preſumar ; nec talem etiam nifi-unam, 
& hoc evidence neceſſitate, vel utilitate iptius Eccleſiz ſuadente. 
autem Commenda, ut præmittitur, rite factam declaramus ultta ſemeſttis ten- 
potis ſpacium non durare ſtatuentes, quicquid ſeeus de commendis Eccleſiatm 
parochialium actum fuerit eſſe itritum ipio jure, Cap. Nem. 15 de electione, in 
texro.' Note that tuts is tho laſt, either generall Councell, 0z Popes Decree 
o Decretall, which gives leave to Commendams. 
In the glofſe upon this it ts ſaid, that the conſent of the Patron, & omnium 
4M poſſumt, muſt be had, and that he is not Pczlacus bat Procuratot, Ad- 


miniſttatot 


_———— 


145 


7 T 


* Un 
- 


Ar 


ne See ne die qu0d/ Pays ia Commendi r pes. have 
ann, quod licert de fruftibus diſpomere, ſutit ur tum impeteans iacretus fin- 


Knee tenetur rationem reddere quemadmodum;fhaberet Ti E quamvis 
| non poteſt permurari eum titulo, tamen in Francis obſervamus con- 
xcium, quis reparamus Commendam verum titulum, & fic permutart poſſic. , 
"Et Commenda ad vitam alicujus facta, five ad Becleſm live: perſone utilitatem, 
ſine canfa-revocari, ſicut nec collatio ſacta in titium. enn 

E Rebuffus de prazi, Benefciorum fol. 135. het mortem Cominendatorii per 

efcinm vi cat non ut prius, & hc eſt praxis in Francis, Commend 

petua permutari poteſt cum titulo, quod ſæpe vidi in Francis, & conſert, lo- 
& ominia facit but habens titulum; 8 4a perprcue non poteſt 


"Et Gomes in Regula de triennaki poſſeſſore ¶ Dub. de 00009) pergerns Look | 
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deu emden. 4 14 
—— 5 ET | 
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nog) wank 
de fe di 
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EEE — 20. 22 
then in fozce, gives them no other than thep had: 
whole Law elaſozie, 1 nothing 3 


— bury agg 
9 —— ts to be reconciled lordete diſtin Monis thus i 3 


Tully ſo doth Wa & realis, which is the pzimitive- and very trath which, anſwers 


— uſtice. 


diſtinguiſh of the meer And thers is veritas veriſimilis, putativa, 
and ex concellis; As to example, If a ſuppoſititions Child be ont acknow- | 
ledged fo2 the-truo-Child by dim whom it- concerns, the conſequences which 
tollo do or it aroav-cortain ex hypotheſi ex conceſſis, as {f be were the true Child 
indeed. And therefoze pet it io principii, ( it be gotten) is Elenchotum lot iſſi 
mus j S0 was it in this caſe:when by the ſuſterants and ignozance of times,the 
er gained the opinion « reputation of ſupꝛeam head of the . 
e11 H. 37. ſafes, Papa omnia poteſtz& Hill there 77 acknowiedguh hin 


Haut 
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ine grand Soveraign from whom all Cccleſiafticall perſons have their pow- 
gd Thirming there calls him Apoffle. It followe by conſequence upon a 
di ground, that his ©ccleſiafticall Ads muſt be allowed lawfull. As upon 


Church 
thereof 


in the Kings hands, the Defendant being was made 
r 


2375 1 


d judgement | 
bold. 


= 


the 
the 


m o things that the Pope was by the erroneous opinion of 
tat time ſuppoſed to doe lawfully, ſcil. in meer Spiritnalls. And indeed a man 
i well ſap Non conceſſit of that which a man hath no power to grant, aſwell 
vithe made no grant, Now then the Archbiſhop is reſtrained to thoſe Ads poure Caſes 
wels that the Pope did de quali Jure, that is in ſpiritualibus onely. herein the 
Bat now J pꝛoceed and affirme, that the Archbiſhop is reftrained by the Archbiſhop is 
mute it leite in foore maine bende and Caſes which, wers accounted ſpixt, rained | 
hull, and put in diſpenſation every day by the Pope. 3 
And the firſt is in ſect. 3 & 12, That nothing be tepugnant to the Law ot 1. 

God, neither fo2 King, noz ſabjec. ©0 no advantage foz pꝛobibited 

miriages. as Tanficld L020 chiefe Baron thonght. 
T — that nothing be againſt the tat. of 27 H. 8. agitinft plutalittes 2. 


That nothing be done againſe the Kings Pzerogative o Lawes and 3 
28 U 2 Statutes 
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don ol thoſe 
all K. 


and 
cenſes a 


own languages, 1 Tim. 3. 2. 

be Hoſpiralis, and io the ſaid Statnte of Carlile ſa 
Churchmen of England were founded, to infozm the people tn the Law e 
and to keep Ar 
A bold like ile, that the Archbiſhop conld not by the meaning of this Law, 
Nunnerie, between 25 H. 8. and the 
Pope made many de facto; ta a woman 


that tt was again the Law of thy Realm; foz Beneficium non datut vii prop- 
tet officium, and it is no reply that the Cure may be ſervedby a Corat foz them; 
Foz the queſt ton is not, how they can make a Curate, but how themſelves ae 

: and therefoze in 5 E. 3. 4. Brook Patents 108. 9 E. — — 


other. 
Now it is well ſald in Grimdons Cale, that pzoper and operative wozd that 
doth app2op2 tate, is to make the Patron and his ſucceſſo2s perpetuall perſons, 
which ſhould here be the P3iozefſe, and her ſucceCours, which failes as I have 
ſatd;foz ura natura ſunt immutabilia. Bui ſach and all other App3op3iations how 
ſoever defecttve;* weregiven to the Bing by the true meaning ot the Lawes of 
Monaſter tes, which meant to give all, aſwell in reputation, as in truth; yet I 
agree with the book 12. and 13. Elia. Dicr..292, B. That if a 22 


K. Z. F. .org. ares neee eee wenne gr rASPSSY CC TYESED 
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ga man utterip illiterats be Pꝛeſented, inftitated; and indaited, that this is 
pot a meet Nallitie ; bat de is a Parſon de facto, ſoʒ he hathall the Ceremontes 


but no licenſe can make it lawfnll. wy 
tn the time of the Popes tranſcerdent and anqueſt(- 
ſtood firm; foz what ozdinary 0z Eccleſtaſticall Judge durſt 
whis Act who could not erree and it any dur, the had 
athutſe his pzoceedings thzee wayes, that is indeed by all; Ant 
the caaſs to his own cognilance by pzevention. Concuctends 
with dim that might over-rule dim. And 
ont of his hands, and ſo to make himſelf 


„ 


1 


= 25 
mich it muſt fa 


ap.17,1 7» ſaies, God appointed a nler 
. — — 
mat, it were again the Law of God; and vet if a 
tt tands well with the Law of God. | 

to como to the main ; I hold this Commendam to be void in L 
m it ts contrary 07 rather Contrariant, Repagnant, Dionant and Do- 


Winx to the Lawes ofths Reatm,qnd the Anntogloof thomilp ever — 4 


De-, pau, 
any 


whatſoever . 
kill fo take, 


— 


Tbtrolp, the Commenda tempozarp, moe then 
hin fo; life, 


I mapcal} Argomeatom ab Authoritate negative; that tere was never 
Commendam 


. 
— — a 
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Commendam of this bm en nature, heard of in any book of Law; in Roh 
befoze the Statute of 25 H. S. 03 ever any lach hath received any atlowancy 
by anp judgement, — 4 but hath” rather ber, whenthey have come 
in queſtion, been diſallowed and condemned | 
cane mais nt tl within th the Statute of 21 Hl. 8. Pluralities, 

not it leit within the number of Benefices allowed by tha 


6 Fault, 


7 Fault, 


exceed;not 200. Parks, is not warranted hy the Statute of 2; 
notther neceſſary noz ———— 
the latitude of their diſcretion allowed them by the Statute. 

The firſt re- To the firſt; a Patron cannot pzefent to a Church full, neither can 
ſon of the firſt mendam be made to a Charch certain that is then full ; — 
great point. betwirt a Commendam, and a Pzeſentment, but that the one 


beſpoken to another. And the « 

they ſpeakof Commendams, rely upon Ecclefias vacantes, and 

— — lee 

Suppoſe the Commendam had ſafd that de might take and te, 
vacantes, vel non vacantes : this ts in effec the ſame: n ts 

Beneficia cujuſcunque nominis, qualitatis, &c. Mo that if be enter a 

ono-cannot lay that he hath exceeded his licenſe, bat tho died it ſeit 


e 
mendam is to recetve, civilem iatelleckum, of Char 
— Theother — 


To the firſt I reply, That the papacy was a meer and plenary teme 
towards Churchmen, and in Charch canſes. Now a full tyzanny hath 
two parts, the ons fine jure uſurpare; the other, inordinate imperare, e. 
And ſothe Statute of 28 H. 8. cap. 10. pzoves; | 
and the moped 1 and ſpoyling ot tho King, and 
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1 


i 
E525 
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| conſent be 
——— 
gequititur. 
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. 4 
Natron te 


=== 
of Commendam both 
Kor, mins ſuã propria capere, & appre ti 
a rs es 9 ſolemmats, &c, 
to excluda that, becauſe the {pjritaati ſolemanities wer 
— 8 wich) 12 
e 
' 
Fra in Are 2s, Ls 2 


wobtbed a 
Charches of the 2ovited pan — 
——— Dummodo conſenſus . been 9 1 
withan erpzefſe;Non abſtante; the Patrons tonſent Dad. 
{@6by thetr owns rules, the tnftrmment ot Commendam it telt maſt. Rödlbe 
eee eee eee ſaw that the Patron wgs <4 
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as in the'v5vinary be 
Ea Hen. 6. In .of 
Fo RAM 3. 27. 40 2 — deriving of a * 


both granted, dy thonanie Uldiders di 
Py L. 2. & 1 — 
a7 One pls goo po . of the —— 
cution of it ; as the aden{ftance ol 
fncarred 30+ Ed. 3. 11. 1x Hew e 
21 4 
e ff? 


Eliz. Diet>4s Cats Waon; | 
— II T 


— 
3002s, and come in by | 
been maze to his? Nothing bt tal th Bog wi 
| did content befozethe Commendatozy entred, which is net 14 
idem e of the Conti ttutiom, to anfiver ms 
with the was tn this exac/ as pon {> in 
2 bofoze, though he took apon n he the Vatconige, thaw bilend- 


beer. bn commen 2252 e 
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—— LB thourd the Patron — 

Cbe third tauit of the Commendam fs, that it is tempozary, which iyiogs 
not be boꝛn; 1 14 the : 
c of a Commendaim e ____ 
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cares till the Patron pꝛetent; neither is the Church abſolately full; to; then 
wake as it appeares by the pleading, plena & conſulta, that is, plena de 
ellore, & conſulta de tectore: Now plenum eſt, cui nihil add: and. ſecur- 


1 — ſuæ capacitatis; Now that clearly is not ſo in this caſe- fo2 he hath 

br Boneficepaticely, neither in Paſtozall cure ; foz there is no moze but a 

pat upon him (not to ſerve the cure himſelfe, as" the L aw ſpenkes 

thet i Parſon, Accipe curam tuam) but that the Church be not defranded. 

x hath be the Benefice wholtp in him, as a Reaoz, ſo as de may be ſatd 

1 ized in Fee, oz be ſald a Succeſſoz oa Pzedeceſſoz to the Parſons 

pere befoze, 0: that ſhall follow. And a Benefice is ſo intire and indt- 

e; that it cannot be pꝛeſented oꝛ commended by parts as the Cure, without 

tr , noz the fruits without the Care, rio the Glebe to one and the Tithes 

tant oz the like : And by the ſame reaforr the ſtate and perpetuity of the 

it cannot be divided 03 d. as that he map fake and hold 

© three 03 four years, 02 as thts ts, ſo long as he ſhall remain Biſhop. Again, 

bs were to keep a/freehold in e Abepance, Which the Law-doth 

wilt out of neceffitÞ, as ol Biſhop 02 Parſon; bz the like; but 

ex E the Ax of hp; and therefoze if a man make a Leaſe 

thao em fo the rig of J. S. I. S. being alive, the Rem. is 

ty boid. e not have u Juris utrum, which is ut tum 

A Elcento e pertinens Ectleſiæ ſuæ; foz the Church is not bis, be can- 

ke to him and his Dncceſſo2s ; 12 ſue, oz be ſued —— of An: 

K. the like. It ought to be vinculym conjugale, between the R ＋ and 
Tio ee: en Hoek 8 2a wite, w 


tcher : 
e Wblth holds. that the. 
befor at e dnely. Out of whic 


gay | 2 'of E 
7 ee \oſc 


N i * * moduni | Chiitth, 
B Patron and D:dinarp, who , ond are 
dtdefr — and fozm, 4 which nds eber ed = — 2 
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. ae tannot be 1. the life of — 

H. 6.40 Protec ton to be void, fl if be 

8 E. 6. "De ; 15 caſe e Quarenti#e; the 

| - 905 "heath, and return 

| daes. It thi 'Dffice of Ciltos 

tum, oz Juſt ice ti two 'F kanndt graf the 
"y my gitt av chiefe J N. io Wit hank 6 if the Bing grant 
e of the fand of a Lopatione, 2 tom poto, {t"is vold, 28 H 8. 
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Mullum tempus A L apſe cannot be granted o 22 7 75 


Cc. binds not * 


Vom what bath bean the main anſwer unto this ; T nature of © 
Commendam ts to be determinable, and not perpetualle M. hs | as 

{To which J make a doable reply. 

Firf, That the Commenda may be perpetua, and ot is the beſt and 
feceſt kinde, as appears befoze by Canons and Docto;z But ſuppoſe that 
win ror Cry Bore Ber 
tances 03 Free:holds in England; neither is it in any mans . 
new natur es in L aw, accozding to new inventions, ercept may ſtand 
Jus commune, which is natura uviverſa to, this purpoſe. Therefoze int 
Cale, in matter of manners, Tully gives good advice, Contra naturam uniyer- 


ſam nihil contenda mus, «<4 tamen conſervat} — —— ſequamur: was it not 


lo in our Caſe of Parpetaities? every new Lawes fo; bis pzoper 
d ſcood in tou 
py og ye Coen 


foz politia legibus, non leges policiis ada . 


Che fourth, ee (s, 
boa peg rn. m—_— 
nataxally, as is the 

Aae tee b be ©, 


tt he be pꝛelented befoze the 
Plenartys 1 5. 43 E 3. 11. 11 H 
by that caſe that the Patron 
damage but fo; balſe a peare. 


ther befoze it fall,noz after. If t 


But a laple (as I have ſaid 1 Ac 
in the Dzdinary, Petropol 2 8 1 


truſt 
ſtabilimentum juſtirze :) — TY 157 | 82 


Recon, in default . 5 2 6 


geſt or, 02 a kinde.of Attourneꝝ made 

— ſu Tp NN En * 
ment : 5 H. 7.43. F. 327 . 8 

7E 3. Fitzb. Aste 

ſtrat ions 

r Cn Er 


& malum in ſe; 8 In wir 5 
eadem mens pra ſumitut Regis, quæ eſt J 5 
therefoze the 
Attogeney to reſent firo'® E Apa 
change of tenants; thep 


Now the D;dinary, to dt we 2 2775 gad 
E. 3. 26, — utes 
e an pelt kigoe 
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giatlterie, foz caſe of neceſſitte, and certain benefit of the Lozd. T2 
Che eftates and perſons of Ideots and Lunatiques are by Law intruſted 
ythe King ; if thereſoze, the King ſhould grant to one that intradeth upon the 
pſeſions of an Iveot oz Lunatique, oz takes their perſons unlawfullp, that 
ywould not meddlo with them, but ſaffer them to doe their pleaſure, theſs 
were void. Foz theſe are Ads of jaſtice, and offices of a King, which 
put off: Ceſſa Regnare fi non vis Judicate. And in thele things the 
ſuppoſed by Law ill affeced, but abuſed and deceived ; foz, EAdem 
mitur mens Regis, quæ eſt juris : Do the 7 H. 4.42 B. & 21 E.3:47. the Carl 
caſe, it the King being bat Gardian, grants the Land in Fee the grant 
Do we judged lately ; It a Sheriffe make an Under Sheriffe, and take 


= 
s waites, de praxi beneficiotum in Francis. Foz by the LAW 6c gen 


of this Realm, we mult judge here; not by the./pzagiſe of lone in point. 
incipalitie 


but ſach opinion as hath: been, bath been ugatntt᷑ tt, neither (hall 
me the wozd Commenda, in booke bf Law on ftitute of Engl 
H. 8,onlp 1 1 H. 4. 76. Thirning and Hankeford agr. that the Pope 
to a Biſhop to take Bonefices de Novo. And likewiſe Horton, and 
ford there, that one may be made Biſhop of divers Sees by the Pope. if 

aCent:; which J grant, underſtanding Benefices: totally, 
rr and free from the excepttons that J babe, aud ſhall take 


\Inthecaſe of the new Book of Entries, fol. 52 1. Paſ. 43 Eliz. Rot. 1028. 
Queen, againſt the Biſhop of Covent ty, and Crumpton, Warburton, and 
Judges,argned opeily; and at large[againft the Commendam fog 
Queen ; and Anderſon alſs declared his opinion ſo. But Waimſly declared 
| to the contrary, without Argument. Wherenpon,. the Nueens fAt- 
entered a Nolle proſequi.- + 4 + 4 0577 ne Ane 24 
—— that all the inventions ot the Pope concerning p. gon pnde 
| of Benefices, Bilhdp>icks,and other Church4ivings in England, a true Incum- 
keft Kill to make perfect, not matilate Incumbents. A App2opztations, bent chough 
Gillations, P20viſtons, Commenda cerinere,/as it is called, and R eſervations n — — 
not of it ſeife a beſtoming ot a Benefice;; but was onely a declaratt TI ne. 
u ub D igntt ies 02 Bene ſices he did reſerve to be diſpoſed by himſelf, and ND 1; hath neither 
ther: Whereapon afterwards was to follow another Act of P2oviſion, ez matter nor 
Cillation to give it exetut ion. And this he would make ſometimes by forme. 
binefices, ſometimes by whole Pzovinces, ard Kingdomes; a9 appeares be. 
nue in the Extrabagants of Clement the 5. And the Stat, 2E. 3. ot Pzoviſoes. 
Hold that P20viſion did make & perfect Incumbent - as well as 
he Dzdinary fozm'of Inst ttut on, ic. Bes Fitz. Na. br, 37 C118 Ed. 3. 23, 41 
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Ed. 3. 5. & Stat. 13 K 2, Raſtall Pzobitſions 12 made againft Pꝛoviſlons to 
1 by Pꝛobillons, woald 
lations, fe; Was 
—— {fthep hadbeen then knotpn en lowed by gt here opera 
Pops lo gentle as not. to have uſed this deviſe to lgape ont of the intwes of Pb 
026, tt it world have pzevailed here as be uſed it in other countries to bolt 
we Canons againt pluralittes and as he did uſe in this Kingdome — 
1 

with the 


4 B7ioles of tho" Papes, nameth (inter alia) ou 
„ 


d at Rome, wonted aud unwanted, and all diſpenſations geaacalle; 
55 rpm won the (awd un 
pzaiſe of this Realm, foz elſe it ſhould wake our 


Sfatate 2 1 H. 8. of pluraltt ies. 


de firlt grear 
in: 


he ſixth 
reaſon upon 


it is againſt T 
. 


1 1 0 1 1112 | HET 


It 


2 np 


— 


7 the Kings Ch 
Chaplain ; 


ceaſeth to be the Kings 
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Statute that gives 


es as he will of his own gift to his 


nick, I hold that 


not in that reſpect 
that the clauſe of the 


fl 


Cuke lib, 4.79. 


The ſeventh 
reaſon upon 
the firſt great 
point. 


not affirm { aſſertive as they ſpeak that. the Biſhopzick was tnſyſjc 
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Appꝛopz iate ſhall not be taken a Benefice with Cure within the Law, elſe if 
had been ; pet tt bath ne fozmall induction, bat it gives poſſeCion withont i. 
racion, and ſo doth thts. | 

Bat another clear anſwer is, that the main ſcope of this Law is 10 aboſy 
and diſable all Licenſes, Diſpenſations, Unions, Tolerations, and other 
faculties whatſoever from Rome, oz elſewhere ; whereby any ſhould be 
to take, receive, oz have any moze number of 25enefices, oz in other fozm 
is p2eſcribed by that Aa. Now as it is judged in Digbies Caſe, a Benefice is 
taken, received, and had by inſt itut ion only; and therefoze a qualification, 0) 
diſpenſation following comes too late. 

Why then obſerve the conſequence ; if a man having one 13enefice with Ce 
by inſt itution only, accept another by in ſt itut ion only, without diſpenſation, 
the Common-Law makes avoidance Acuall if the Patron will. Now i this 
D iſpenſation to take Benefices without number be utterly voſd by the Law, 
then are theſe Benellces taken without D iſpenſation, and ſo void, elpectally 
being by a Biſhop. And J hold, if a man take a Trialtie which is not allowed 
him, dee cannot by that take two Benefices, becauſe his Diſpenſation is yah 


than 


Allo J am of opinion, that it a man bave a 1Bonefice with Cure wozth hots. 


P30cure another 
this 


Noz to give licence to Ben 
fices, c. $14 1 ITS 3 2661 $39! 1, | | of £5; 51 21. 3 
21. H. 8. ſhall Sand good in all intents, accoding-fo the 


Jed, one, 02 moze Benefices with Cars. and 
the ſame fo enter and take, a 1 the pzofits, ic. agen 1 
This alſo gives anſwer to the ſec tion, that Clifton f G 
foz I hold (as J have ſaid) that a Biſhop by Dilpenſation, map t 
Benefices as he had lawfully befoze, but can take none of, new, (if he-had 
number befoze) foz thewozds are aſwell againſt having of Benefices, as t 
king. And if he dad none befoze, then he can take but one de no) 
lification he can be a Chaplain; and alſo by a double Di tion have. 
to take two Benefices, and hold them with a Biſhopzick, - _ ., 4, + 
ds laſt and-ſeventh fault that I allign thi Commendam,is; f 
there be a latitude ol diſcretton left to the Archbiſhop, pet be is circumlcribe 
with-thele cant ions ſoct. 3. Chat the D iſpenſat ions be neceſſat ſe andconten 
tn the caſe of tbe ning bimſell; and the lame ſe alan hath theſe wozds, which 
caſes of neceſſitiomap lawfully be granted: and (A, 12. of the rg{ulal 
of the Archbiſhop to grant Di'penſations,-It_is added. that of a. gool 


and reaſonable cauſe onght to have the ſamk; foz it ls not diſcretion 
ratione inſanire. 33 2 1 374 1: rat 
he. Stat, ſect. 3. gives the Archbiſhop the examination of the- eagles. a 
qualities of the Pecſons, pꝛocur ing Diſpenſations ; and therefoze, if be 
the cauſe juſt, as the exilitie. of a Bichopzick, oz the quality of, 
woz thy, againſt theſe there ſhall be no exception noz averment by Cour 
party ; vet this point is very (mperfect iu the Plea; foz the Diſpenſi 
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non OPO porter, 


Mildmaies Caſe Co. lb. 177. keel (93:2000, pears was: diſallowed, 


ſuum indo facere melioti modo, quo ſibi viderit expedire, ſiae con- 
ae aliqui, pet he may not pall dewa the Doaſs; ſos there is nothing 
rr thenlicontionſngs, ö _ — — 


D minima licentia. 2+ 1+ 


IH Watt: r. A dente of an Boge Land be ques poli © com- 


2 
of the. King. called. bis Theſccood 
hy becy <9 complgnt; © endagy d. Pont, 
| ifpenſatian, 


vw in caſe of elections, where an indifferent As ane be they dives £0 
| 6.018 weed ſer bow hex Ou meckclthar by x of the part, 07 _ 
| rden aa ang weak (wo yes, oth ij a pour mand 
is given to the patient to uſe it either wap, as Gtr Rowland Hey uma 
— — 35, Deu ned t the ana t Icon, wherss 
the were pant in dis naſtaſſion. and drt in Least, aut did N. 
bargain, and ſeil the (ame 40 Warren, and bers fo3:1 | years alter bis 
it was reſolved hy the Junges du he Court of Ward 5 that ths 
Leſlees might aſe this, either as a common Leaſe, 03 as bargain and iis, bat 
Wt both intire Ad ö © tutte ting. 1 955: 
n the other lag, if the Act will wan two: mags, the. ons by — 
other by an Aathozity, 0z power: And the Act be indifferent; tho R will 
Uidateitto the Intere&, and not to the Anthoatty.: And iwpan andibiaks — 


; F 
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foz fictio — vericati, And theretoze ſo it was ruled in- Sir & Edwart Clan, 
Cate. Mich. à r. & 42 Eliz. Co. lib. 6:17, That if a man be ſeized of thee geren o 
land holden in Chtef, and makes a Feoffment ot all to the nſs- of ſich 
and of ſach Eſtate as he ſhall give, oz diſpoſe by dis will; und after by vis 4; 
gives and Deviſes all his lands to I. S. and his Pefrs, that” this hail caty bat 
two parts of the land; in point of deviſe. And upon the ſame reaſon is the Cale 
21 H.. ofa Feoffment made joyntie by the Feoffees, and a ceſiuy que uſe 

And laſtly, where Intereſt and Authozity meet, the party declare — 
that hiv will is, that bis Ac thaii take effec by his Authozity; n powe; her 
it hall pzevaile againſt the Interetk; foz modus & conventis vitcunt-16; 
and thoreſoz2 in the ſame caſe bf Cleares it is agreed; that it the Deb 
recited his power, end had telſed upon that, all would hate hate paſedby &; 
pꝛeſſe Declaration, ol the himlelfe. Nay moze thongh the party doe hut 
make an expꝛeſſe D tan. ret if bis act do impozt a necefſitie to wozk tp 
dis power, oz elſe to be wholly- votd, the benignitie of the Law win il give wy 
to effec the meaning of the Party; and therefoze in that caſe it was reſgya, 
That whereas Heyward was ſeized len example of thzee Acres of ladb;;xhery 
one of equall valew, and conveped two of them to his wife, foz"her- joptitare 
and alter wards made a Feoffment of the third, to the aſe of ſuch perſon, It. 19 
befoze ; and then deviſed that third Acre ut fopra ; that Deviſe was gapy* by 
| toꝛte oi the Aathozity ; foz elſe the whole Deviſe had becn \viterly bold, d having 
beloꝛe given the other two parte to his wile. 

Now then foz the minor et ion, how this caſe fits the fomer Rules 
and ditt ind tons. It ts firſt to be obſerved, that 


in the firſt confirmation by — T 
dam by tho King, hath an opertitior! out ot Jatereſt (it de be Patron) 


he be 1 * — dertded from — 
inherent perſei ern 
— — — tonſent. . 
How let ns ſee what map be faken to be ide d ings mind in this bis 
Tut Ude King hay bogo®d tha viee of the fo2mer Commandy, 
and then made his P3efentat(6e, und Com mendation of the Charey10ths 
Biſhop, as here be doth; Ita ublicerer; & e ſecundum vim, &i pdictatuꝶ te- 
tatum diſpenſationis, the Patent it ſelte et cojuſdam facult atio Momkan/MWuld 
have donbted, bat that accozding- te this pla tn declacation, and accord to 
Cleates Caſe, it Would have wzonght no ang dut the alt aid aa. d the 
Patron to eſtabiiſh the toꝛme GOmmendammĩ æ ⁰ ꝓꝓ 444 
Now thts thy effect ſounds 4b mord; fo it concludes upon Uhe-fomnitt) which 
— — kinde of recitatt-ofthat toꝛmer Commendam, in the Rings: theubht, 
in the fozmer part, though it be not oxpzeſſed : ond the ſecundum vim & cu u 
' whereloever tt te placed. 1 8 0 318334 Wet 
- Now, either there was a fozmer diſpetuion, 3 od; Jt tar hetoous 
the King meanes to eſtabliſh that; if there were none, oz bid ons del 
2 5 E2 4614. (which 1s a9 none) Yong de den enen 
ret ee een 
ow Jaske; 2 —— —— Parks r 
this Patent o migdt habe taken tits dvrr uno above , 
2 — fo; he muſt tate it ſecundum /m dv And tde Bo. 
ding hath ackndivledged that op he en, that all dis — 
o 2169.5 1041202 8 2+ 26112 id ain dm 62K 
210 de pleads that the bug by an of his re, one, fg, 
ratione precogative ſux n dbl du, pet! Lifterts 
faas Patentes &. :DD rn o rod 15 od eto of) 
Ao his — taubedattendune e eee 
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_—_ reſt to eſtabliſh a Commendam of the Archbichops, is onlp by fozte of 
bs Patronage, which he hath by the lapſe in this Caſe, and upon that he bath 
" "ous 


„ obſerve the frame, and it is clear, that the A ing had no purpoſe, uet- 
vr hath the Patent the Tenour of an immediate Commenda; ſo it doth tons 
bat upon thzee main claaſes, whereof there is but one that is Clauſula con- 
ut iva, and the other two are Clauſulz conſecutive, oz conſtquentes. "7, 
Five fictt is, that the N ing doth Pꝛeſent him, and commeno, gite and grant 
te Church to dim; this doth Conſtttute, Pzeſent, and Commend the Charch 
whim Actually, and this was pꝛoper and neceſſary foz the A ing tu doe ,as Pa» 
tan; to give fozce and effec to the Arſt Commenda ;,” and the wonds are 
oenoagh to impoꝛt his Aſſent effectuall : and ſo it ts in the Cale ot Heale, as 
ſit the Bthopof Exerer 43 Eliz. No, Entr. 43. len 
Ebe lecond clanſe which muſt make the Commenda immediate, oi none, 40 
ul ſabſtantive, oz confitative clanſe of it ſelf in this fozm ; Erinſupet cons 
lit Dominus Rex eidem Epiſcopo, quod ei benè licerery-whith pet would 
been much checkt by the clanſe of that ſentence, ſecundum vim &c. Nut n 
TO contrary thus; Eccleſiam Commendavit,. & conceſſit ita ut eidem Epi- 
o bene licetet, &c. Sccundum vim, &c. Mich amounts bat to this; that 
teKing commended the Church unto dim, be ing dis by 1aple, to the end to en 
wie him to have it in Commenda, 63 ſs that he might have it in Cummendam by 
knee, and. accozding to his fozmer Diſpenſatlon': there can be nothing mozs 
ther, © KN s 7 01753593 $112 
* laft Clauſe ad quam rem, &c. ad debltuhi efftctum perdutendum, hat 
5 at all to make an abſolute Commendam;; fo} it doth not pʒetend to 
ut any new thing, but to bzing that toeffec; which was befoze ſpoken of, les 
ſe, H.3.8 4. Phil. & Mar. Diet. 141. Aing H. S. appointed by his Will, that 
vie Mary ſhould have land to hold ſo-long as the-thould keep der (elf ſols ; 
6. granted them unto her foz termef her lile, ſecundum rehorem Teſtament, 
. She granted a Rent ont of them; and then EG. dyed: a Quere is mane, 
What ſhall become of the Rent which depends vpon the validity ot ber eſtate, 
wdthat upon deceit to the King,oz not; bat clestip, if there had been no Wilt, 
'Eftate would have been vold; foz the Ain was deceived; ſo here if the 
It Commendam be votd. E708 ; ©2814 2 
© bo the Caſe ofthe Abbeſſe of Syon, 38 H. 6. 33. The Ring ſelſed of a Panoz; 
vith the Advowſon apyendant granted the Pansz to 1.5,fo2 Ie, and then 
the panoz,to 1.D.after the deathot 1.S.habendum una cum advbcarione; 
then by Parliament the King reciting both the grants; confirmed them by 
ament, yet the Advowſon paſſed nof. lf " 


_=_ T0 Ow 0 Wes. ef as ASA } 


" Asto the tyird great point, whether this Commendatoric müget be abt. Te de 
kd toplead to a Quatre impedit at the Common Law, 02 by the meaning of the great point 


viatate of 2 5 E. 3. cap. . pro Clero Stat. 3.Whegeof read the wozdg of the P3e- 
able and body(where the O2dinary gives a Benefice rightfally by laple)ſo that 
nate caſe of a perfect Jncambent, which he calls a Poſſeſſoz,and then enats that 
the Oꝛdinary 02 PoſſeCoz in all Caſes like, (hall be receivedts Counter · plead 
the Title, and tos defend his right, although they claim nothing in the Pas» 


Firf note, that the miſchiefe of the Commendatorie, foz not being admitted 
fo plead, ought to move no man; fo2 the very true Incumbent was in that mil. 
thiefe till this Law: ſo that if the Statute did not relieve this kinde of limited 
Commendacory ( whereof, as J have ſhewed pon, no La oz pactſe ever took 
knowledge befoze, noz after that Statute ) that he hath no tauſe to complain. 
Note, that it a Commendatoty were not in Law a poſſeſſo; of a Benefice, 
that is, an Jncambent at the Common Law, then ts he not telis ved by the Dta- 
tate ; fo2 it makes no new Poſſefſogs,but gives the old leave to plead, if he were 
a perfect Parſon, he were within tbe plaralities at the Common-Lawand 
fatnte 21 H. 8. * ot Ay 
* Now 
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Now let it not ſexm anreaſonable, that he ought to bold his oſenion, and 
yet map be ſo diſabled to plead in ſome ſozt, that being ſued, be cannot defend 
himſelf ; foz it every man might in every Caſe altke, plead what de would and 
in what ſozt he would, pingui Minerva, it might be better called talking at the 
leaf, then pleading. And Lit. cap. confir. 1 23. it ſhould ſeem had little under · 
ftanding to admonilh his ſonne, that it is one of the moſt bonduratle, laudable 
and pzofitable things in our Law, to have the knowledge of well pleading , 
Actions reall and perſonall and therefoze counſeled him,dcmicter ſon courage x 
coeur deceo apprehend*. And there is (as Braccon ſays ) a great Reſemblance 
between pugna militaris & civilis ; And therefoze as in a Battell, pon will not 
put every kinds of weapon into every mans hand ; noz appoint all men confy. 
ſealy to all ſervices ; but ſozt men accozding to their ſeverall faculties, bay 
point to every man his own Ration, which he muſt ſand, and not leap into ans. 
ther mans place though with hope of ſucceſſe, (which it de doe with ſaccede, pet 
be deſerves death by the Mart tall diſcipline, whereof the Romans were the great 
Palters and Teachers ) mach moze exactly does the Law aſſigne to every per, 
fon in this Civill warre, his action and offfice, accozding to the pzopzie- 
ty of his Caſe and faculty. And therefoze at the Common. Nat, the Incam, 
bent oz any other that claimed nothing in the Patronage, could not counteryleay 
the Titls of the Plainttſe, in  Quare impedir ; becanſe that was fo; Title to 
the Patronage, wherewith be had not to doe. And it was againf reaſon, that 
any man ſhould contend foz that he neither had noz claimed: The Baſlite in 
Alſiſe cannot pleade a releaſe, but ſhall be holpen by certificate of Au. And 
therefoze, firſt the very party tothe ſuite in the caſe direaly his, andthe point 
pꝛopor to him, it a reteaſe be made unto him between verdic and judgement, ca 
not plead it, becauſe he hath-no. day in Court but maſt help himlelfe by Audits 


Querela. | , 
to put you but one Caſe beloꝛe the Stafute, and one 


And therefoze Caſeafter 
to pzove this. 18 E. 3. 23. Te King bzought a Quare Impedic, againit the 
Pato; of Dureſme, and his Incumbent, and claimed by a grant of the nerta- 
voidancs from the P3ioz to him, which was no Plea without ſewing it; bat 

P34oz confeſſed it ; And ths Incumbent demanded judgement, becauſeths 
King ſhewed no deed of the grant, which exception was diſallowed, Then he 


Since thoDtatute 31 E. 3 Fitz. Incumbent 6. The King bzought a Quare 
Impedi the Archbiſhop of Canterbury, and his Wicar, and made Title 

A the Tempozalities were in his hands. The Archbiſhop 
tcar denied it, which ylea he was to be admitted unto by 
were Incumbent ; whereupon, foz the King it was ſaid, 


| 


j 
rf 


f 


- 
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that the Uicar had refigned, ing the Writ. And though it were excepted, 
that the king ſhonld not be received to ſap ſo; pet it was judged foz the King, 
becauſe — by Common Law, as afozeſaid, noz by the 


Poſſeſoz. But 13 H. 4.7, It was reſob 


ing within the Writ ; foz indeed, 
is no pleading, but remembzing the Court of that of which they ſhould 
take knowledge, ol Dffice : And one plea which in effec is the general ius in 
a Quare Impedit, Ne diſtucba pas, every Defendant map plead without mode. 
becauſe it doth but defend the wzong wherewtth he ſtands charged, and leaves 
the Plaintites Title not controverted, but in effect confeſſed ; who may there- 
toze upon that Plea, pzeſently pzap a Writ to the Biſhop, oz (at bis choice 
maintain the diſturbance foz dammages. Df this tozm of pleading in Law, 
there is one reaſon comon to other Actions, wherein title is contained to theland 


in queſt fon, ſpecially, which is that the Tenant ſhall never be received to _ 
4 
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lead, but he maſt convey himſelte, by dis plea, a Title to the land, and ſo avoid 
the Plainttſes Title alleaged by traverſe oz confeſſing and avoiding.. Bat in 
te Quare Impedit, there is a farther reaſon ; foz both Plaintife and Deten⸗ 
unt. are Agozs one againdt another ; and therefoze the Defendant ſhall dave a 
Writ to the Biſhop, as well as the Plaintife, which be cannot have without a 
Litle appear ing tothe Court. And therefoze, tf the Defendant never appear, 
pet the Plaintifo'muſt make a Title foz fozmes ſake, andſo maſt the Defen- 
Jant, if the Plaintife be non:ſaite, And upon the ſame reaſon ts it; That if 
an ACttze be bzought againſt the Difeiſoz and Tenant, the Difletſoz can make 
fe of the releaſe of Actions reall made by the Plaintife to him, becauſe he 
{hath nothing to do with the realty, and pet it is an intire Aaton, mixt of the 
realty and perſonalty. But hath ſeverall roſpecs to ſeverall perſons, whereas ( if 
the lame perfon were both Dilſetſoz and Tenant) it were good, Iſtho Plain» 
tis demarre upon it, it confeſſes not. 
do if a Woachee , entet into warranty, the very Tenant can no longer plead; 
hat the Tenant by fla ion of Law muſt plead. T7 
- Now the Statute ſays, hz muſt be the Poſfeſſoz that muſt plead. Now it is 
bel (aid, 4 liud eſt poſſidere, aliud eſſe in poſſeſſione. And tt ts confelſed anto me, 
that the Commendacorius ſemeliris is not within the law; + pet he is in a ſoʒt in 
; fo by a Canonicali Title, oz allowance, oz Commiſſton, he doth 
gather the ſraits, and ſerve, oz cauſe the Cure to be ſerved , and take and diffrt- 
hats the fruits accozdingly, and is no Intruder. 183.1 
But becauſe the Statute bath always been expounded of a naturall and com 
unt Incumbent, both to the Spirituall 'Cure.( which is attatnedby Adrmifſt- 
and Inftitation only )and to the Tempoꝛalty aiſo. by as td 
mmdpleadings are clear; Ttherefoze can no Commendatorie top fy Pone 
mien fix pears, noz foz lefſe time, then {oz a perpetuity, whereby he may be 
ne perted Incumbent, Reavz ot the:\Church, and ſeiſed in foe to him and 
his ſacceſ@ozs , be within the woꝛd, oz meaning: ofthis law ; fo; there is no 
Mente between the Commendatorie ſemeſtiis, 63 fo; 'years, oz limited 
Etate,but that this latter Commendarocitiy hpthia clauſe to make the fruits his 
un, but not to make him Rectoz of the Church 7 which is the eſence of an g 
Incombent ; as is well agreed in Grindoas Caſe, and upon my Argument be: 
| —— int whather the Demarree of the Biaintifo:batF work 
by point, b a wy The fourrk 
ia Confeſſion of the Plea of the Detendantij That tde Church bf Clifton great point 
dnt adold by the death of Walkenden · but bp taking ol Y civercott; and ſo the 
Late accrued to the King whereof the King ( thongb ne party faif )may 
tun advantage-acc62ding to the rule of books It is o ttear us ft 
tronbies me to make 02 offer pꝛoole of it. 039/230 627.4 3303 4% CINE: 
Ju there is no diſpute of things manifeſtly true oz calſe; fo; all at guten. 
——— pe 2 A eee eee eee 
- Now if the thing it ſelfe be notiſſimum, we maſt make new Compotattpes 
won Superiatives, Malcum valet ad * petſuadendam ipli cvidentii 25 
tatis j nec uſquam ic non. invenio quid dicam, quam ubi res de qua dtitüf nn. 
aifeſtior eſt, quam omne quod dicitur. Auguſ t.. 

I doe firſt agree, that a Quate Impedit, between two fringers, if in the de- 
late of the Cauſe, either by pleaving oz Confeflion of the parties it to 
the Court, that neither of them hath right, but that the p2eſentationbelorigs to 
the King, the Court map, nay they maſt award u Wrtt fo; the King to tde 
\Biſhop ; and that without pzaper on tie part of the King ; fd? the Court and 
Judges are of the Kings Councell : Bat this maſt be where the Kings Witle 
Appears clear in alligatis & probatis to the Court, as it is certafn and den 
Ne both agatnſt Platnttfe and Defendant, 16 H. 7. 12. Finet dit que in cc cas 
doit eſſe adudge pur le Roy: & 12. H. 7, 12, Mordant dit que eſt common caſe: 
&11 H. 4. 71. adjudge per Hank & Hill ſi cleate title appiert aſRoy; come per 
les parties in plea pleadant Fitz. Na, br. 38. G. And therefoze A Will cite vo n 
Caſe lately admdged in the Common Pleas. P 2 M. 1 4. 
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- ide in bac lib, M. 14, Jac. Regis, rot. 647, A Quare Impedit was bzought by the Chan. 


| U—ꝓ—ä—— plea, the Kings Title did appear againſt him, yet the Pu, 


— — 


cellour, Paſters 
grave, and others, of the Church of Colncy in Norto|k, and declared that Henry 
Yaxzly @ſquire was ſeiſed of the Panoz of Eaſt-hall ad quod &c. and 
was a Popiſh Recuſant convict, and the Church void, dt. Walgrave con, 
moneth, two parts of the Panoz ad qd. &c. were by Commitien 
ſeiled into the Kings hands, and that be granted the ſaid two parts, with the 
to him foz one and twenty pears, ſi cam diu, &c, Now 


and Scholars of Cambridge, againſt Sir Edwaid Wal. 


tile was demanded by the Court what be conld ſap, tt. Who confeſſed the Kings 
Title accozding to tho Bar, and diſctaimed in their Title; and ſoa Writ was 
awarded to the Biſhop foz the King. Now in this caſe there is no other can, 
feſſion againſt the of the Title ſet fo2th to} the King, then ſach as map be 
enfozced out of the Demurrer of the Plaintife, upon the Defendants 
Now there is a great difference between a direc Confeſſion of the party by 
a bene & verum &c. and a nient dedire,03 & Demurrer, that is between a di. 
rec Confeſſion of the party againſt himſelfe, and an admittance by implication, 
02 a verdict finding it, 02 the like, as in 2 H. 7, 16, It a nan bzing an Adion of 
— —— ipſc ſimul cum B. & C. did the treſpaſle, and doth not 
ſue them all, his Writ hall abate; and if be hing bis Action agpaintt A. and he 
plead the treſpaſſe done by him and B. and that the Plaintife releaſed to B. and 
the Plaintife traverſe the releaſe, pet bis Acton! ſhall not abate, ſo 9 H. J.;. 
If a man avow foz two reats, and the one of his own 'ſhewing aypears not 
the Avowzy is utttous; otberwile, 


plurality, without notice to the Patron, which is no where alleage. 
Laftly, becauſe the Law remixes in every Plea two things, the one, that it 
be in matter ſufficient ; the other that it be Dedaced and expꝛeſſed accozding to 
— — it oither the one oꝛ the other of thoſs be wanting, it is cio 
omurrer, 1923 . Boge | ; +4 0608 + 
And as all policy and o2der juftrucetb a man, fir# to skirmiſh and p)acile 
ſome light defeats befoze he join Battell; ſo we begin firſt with Pens do the 
jurisdicion ol the Court, then to the perion, then tothe Writ,then to tha Aden 
of the Writ, and then to the Action it ſelſe. And upon all Deaurrerathe argu- 
ments begin ever with the points of fozme befoze they ſpeake to the matter of 
Law, And ſee the Earl of Leiceſters Caſe Plo. Com. 400. in the kings Bench, 
where the judgement was dzawn ap by the Clerk, quod placitum pradictiCh. 
Heydon modo & forma ptædictis placitatum minus tufficiens, in lege exiſtiti xc. 
which was lald to be the ſozm in that Court; yet becauſe the Counſell (aid that 
they demurred as well foz matter as fozme, at their requeſt the Court ozvored 
that the entry ſhould have the clauſe, materiaque in eodem contenta minus ſuffi- 

ciens, &c. as it is uſed in the Common Pleas. 863 
And obſerve that the Demarrer in this caſe ts, Quod placitum prædich Epi- 
rape modo & forma, i& placitatum & materia in eodem contenta minds 
ſuthciens,&c,ab actione ſua precludend. quod ipſi ad placitum illud modo & ſormã 
ptædict.placitatum neceſſe non habent nec pet legem tenentur reſpondere;& hoc, 
&c. which falls fall to this, That whatſoever the Plea ts, they are not bound 
to anſwer it in fozme, as it is pleaded ; and therefo;e it were madaeſſefo; them, 
by anſwering it, to allow it good, and make themſelves anſwerable to it. And 
note it the Defendant here be no poſſeſoz within the @tatute,then his ples is 
as none, not fo; inſufficiency of matter but foz incompetency of the perſon plea 
ding which is the canſe of Demurrer, — 
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ter all the Judges had argued, wo aſſembled in Serjeants Inne, the rather Mic. : 5 Jac. 
une the A ing deſired there might be a conference, where it was found and 
(as I obſerved in the beginning) that ſeven of as had delivered our opint- 
g that judgement was to be given foz the Plaintife, and that the other; 
gre againft the Plaintife otther as fo; the King oz toʒ the Defendant. . 

$0 it was agreed by us all, that judgement Gould be given foz the Plain- 
— breve Epiſcop. Revertheleſſe becauſe Crooke (who was one 
{the ſoven fo2 the Platnttte) dad adviſed in the end of his argument, that know- 
gags Gould be taken of the truth of the Kings title (being as it ts diſcloſed, 
gd in ſome ſozt either admitted oz not denied) befoze execution ſhould be awar- 
a alſo all thought it juſt, both foz matter and fozme of unity. That all 
ties Qonld be called, and the ſtate of the preſent avoidance and plenarty un · 


tod. 

Aber eupon judgement was this Michaelmas Terme entred, pro querente 
god hadear breve Epiſcopo z and o2der given, that no Writ ſhould go fozth, 
aer to the Bilbop noz to the Sheriffe, to enquire of the points of the Writ, 
il the Court gave farther ozder, 


Benedict? Winchcombe againſt the Biſhop of Wincheſter 
J and one Richard Palleſton. | . Quatre Im- 
Paſc. 14 Jac. Rot. 1026. pedit. 


if Winchcombe bzonght a Quare Impedit againſt the Bichop el stung 31. E 
cr, and Richard Pulleſton; And he Caſe was this, What ene Simony cx- 
Mum Waller being ſeiſed of the Church of Leck-ford, and Watton being P undd. 
un bent of it, anda man grievonſly pained with the Strangurte, and like . 
amp to die, Say bargained with Waller tog 90, l. that de Would peſent; 02 — 
ben to be pꝛetented, whenſoever the other dyed; And tu the better and auf 2» 
weſtecting thereof, it was agreed between them, that Waller ö by it, 
ert A vo tdancs unto one Iohn Ebden a ſpeciall Friend of Sayes 
dne, xc, Thich was done accozdingly. Then Watton the Incumbent 
wEddcn in execution of the @®imonicall agreement atozeſatd, 
bo was admitted,+c. And then Waller granted the 
Fachcombe the plaintife foz peares. Say dyed, the King pzeſents 
wloadmitted, xc. And Winchcombe bzings the Quare Impedit 

matter of Simon 


| P2eſentation, which depends 
his, whether the u ings turn growing by reaſon of the Simon be 
J yihe pzeſentation, 4c. and death of Say that came in by the Simeny. 
This caſe after dfvers Arguments at the barre pro & contra mas argued 
yas; at the Bench openly and at large; And we all foureagreed, that Judge- 
mit was to be given fo; the Defendant, that is to ſay, foz the Kings title by 
Amen. And Hatton, now thts Trinity Tetme, being come newly fo the 
Wch, bading been befoze lo the Plaintife, was now of optuton with us, and 

own Argument I fet down, which was thus. 

tis againtt nature that any thing ſhould be both void, and not vold at once, 
ut toſeveralt reſpecs it may be. | | 
d ſeverall times. It J bargain and ſell to A. and befoze inroltment, dee 7; 
liegain and ſell the ſame to B. which i inrolled, now this eſtate is good. But 
fihat to A. be after tnrolled in dus time, the other is ipſo facto toid, 

I thing may be votd to one parpoſe, and not to another ; as if one ſeiſedof a 2. 
Rent be bound in 3 Statute, and the rent bereleaſed to the Tenant of the land, 
tisatterly of it ſolfe extinct and vold, but pet as to the Cogntzee tc. And 
in his oxecation it is ia being, Cok. lib. 7, 38. Lillingrons caſe, 4 


, TWinchcombe vel. enn, 
Biſhop of Winchefter & Pulleſton. 
A thing may be void, oz not void, at the Election of him whom it cancer 
a Hollands caſeAnno g & to E. 3. If aman having one Benefice — 
without D tſpenſstion though de be not induaed, and ſo not within the Statate Y 
of 21 H. 8. pet the Patron ol the fir Church map take it as void and preſent 
pꝛeſentip, o map leave it as full till ſentents of Dep2ivation,  /\ |, _ A 
A thing map be void, and yet not to be avoided in every manner wherein J 
will not uſe the example of Datlawzies made void upon the Statute of + 14, 6 
which ts well expounded, voidby wzit of Errour-; (02 ſach caſes are not gow 
- (ndeed but voidable onely ; . as there is great difference between a Writ 
as by the death ot the parties, and onely abatable by plea to the wit, Buca 
Sheriffs Bond againft- the Statute of 23 H. 6. is utterię vold; and pet you 
cannot plead non eit factum to it, but pon muſt᷑ plead the ſpectall Caſs, and cin 
clude judgment (i action, 03 ſo not pour deed, De & Manningbam & 35 H. 
don Feolfement fraodnient Woll be avotded hy not guilty, not by iiſte ne inleof. 
fa pas: vide Cals Hambeiſtan & Howgall Tc. 12 Jac. wp own Repozts, Syp. 
Gooches caſe, Co. lib. 5. c o. in Bucte ls Caſe Co. lib. 6. But the Com 
caſes are that the ſame thing map be vold as to one perſon.and not void as tou, 


of fraodolent 


daring the life of Say, ſo that the 
being granted it (ap, 


Cauſes ; foz Tum demum ſcimus, cum per 's Cale 
cited, that tt tie King have'a:48pſe, m (ag. Auſi ice Brown ſars intheKow 
Batkſeys caſe; P.. 249. aguinſt Weſton thern 243. who delivers! | 
Without either aathozity: os reaſon-},) G:ant of the nert Avoidance, 1 | 
vation be made upon him, and the Cleri die, now the King bath los 
Theſe Caſes I grant ſoz it is ayparent, that the P;eſentation- wade the vinr- 
patlon and filled the Church which the Ning could not undee, bat by Quatre 
Impedit, after. Induction ; But the death of the Jucun bent did nat Au the 
Chorch, but it hath ſo. ſat iofied the Kings turn. us hecann another, be- 
caſe ſo much ts had in the Kings deſault,as his turn amounts-unto;'tthe owner 
of the Advowlon muſt be no longer kept ont; neither by L ai in caſe a layie 
no} by the grant 5050; 683308) ½ 56 01833 on 
Now this Cale is clenn tontrarp; lo here all tbe Ads that ſhould fil the 
Church, are made utteriy vod, and the pzetended Jycombent diſabled fo be Jn- 
cambent, even from the fir Simonicalt pjocurement, which: | 
Pꝛeſentat ton, ſo. as there was never in La Pzoſentation, 4c. no mene thens 
Parſon dead to this purpoſe in-law : nay moꝛe, he is diſabled foz ever to take that 
Benefice of any other P ꝛeſentation; and theref92e this Pzoſents- 
tion cannot till the Church againſt the A ing. nn the uſurpat ion doth in the other 
Caſes ; andthe death confummate tdat that &us never betun; ; Audihers- 
foze the Statate ſhonld have been vainly and ignozantly penned, it it Wand 
have ſaid that the: tharch- ould have been votd, as if be had been nature 
dead; ſoz in this it is, as though:he bad never been, as in ibe ſald Caſe of Gti 
dons: and therefoze the Law proceeds to give it upon this bzanch to the King 
ſoz that time and turn only. wbith ts loꝛ that avoidance onely ; which is nt pet 
filled nc2 ſatisfied by this Idol, 0zhadow of a Pꝛeſen taten. 
And note the E leading is, that Ebdeo pꝛeſented Say, and that bo wag het 
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Winchcombe verſ;_ 


Biſh op of Wincheſter & Pulleſton. 
orum prætextu, & vigore ſtatuti, ths pzeſentation , xc. were vo 


ean and 


but ſee Grendons Caſe 


pꝛeſent him upon a 


it uſarious Bond, «< 
20 J hold in this 
1705 


grant if 


and dyed, that now the Kings turn wert loſt, as in the other 
tr, pet the bond ts fozfeited. It 


1 deing full of the D 
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| | a Patron would contract withons foz @imonie, | 
0 v ing is' 
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tho Kings releaſs. of Uſary: will never make the Bond 
of ants, whereof: if one be 
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o cleatiy, 
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- f03:otherwile,. if - 


5 pap, is , 
rill- upon the Simony oz apinerycefuſe.bis.Þlea, Ng, 
ton; od am. by. whicdthe yl 
f Are bound the Cale upon the 
Eliz. Mberrupon it is reſolved Dy, the laſt Caſe; that it a 


and be inſtitated and ind 


cles; that yet the fir® Benefice, 
the ſecond {is gs not taken. gh nt of 
Eaton if was adjudged-vopdeven fo the \ 


nt nom 1 . | 
and his Incumbent, ———— — — | 
— «Fez, all things (hat may concern-that point, ind 
Wax dete u in unt vopd (pa Alber, l.x ity wit 7 l 
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2-465 > | | Oꝛdinarp lo dif | blmſolf, if 


ap, that it ws ber to een 108 


therefoze pzaped a Writ 
Biſhop fo2 facias fo2 the. 
Would not denyed both ; becauſe thep 
qu | cannot plead un. 
de be induced, and the King being dis Patron though be d, 


named with him. This Point being often debated at the Benth, was at 
Mich. Terme Ann: 15. Jac. reſolved by mp ſelf and the Court, as fol- 


Stukeley verſ. Butler. 
HF. 12 Jac. Rot. 827. 


Gans Stukeley bꝛounbt an Acton of Treſpaſſe acatirſt Robert Butler 
a 


{0} felling of certaine Dakes and Aſhes, & c. ut old Cleave, wherednto the 

t pleaded not guilty, arid upon a ſpeclali A erdia the Caſe was thus. 
« Tho Earle of Suſſex 36 BUN. was ſeiſed of the Mannor of Cleave whertot a 
<««Peſſnuage called Stout, andi oo Actes uſually occupted with it, and 700. mo, 
ee ant rertaine Woods called Blagrave, Pitchill, Erridge, Bote, and Read wood, 
en in Cleave were parcell; and the ſame pear did demiſe unto Robert 
Butler & Julian his wife,atid Robert their @on now Defendant, the ſaid houſe 
end all the Lands, and Blagrave and pitchill wood, foz their lives ( extep- 
ting all Timber Trees. ) And then the ſame pear by Andentute, did bargain 
««andfell toEdward George, Omnia illa, boſcos, ſubboſcos, macremium et ar- 
«bores ſua tunc ſtant? creſcenꝰ & exiſten in & ſuper toto illo Manerio ſuo de 
««Cleave, in dicto Com' Somerler, vz. in & ſuper tota illa Copicia ſua, five bo- 


«ſco vocato le Erridge wood, cont 24. Acr. Ec in &ſuper toto illo boſco vocat 
Borewood, 


Stukeley vel} | 88 
Butler. 


Boote wood cont” ro Act. Ac in & ſuper toto illo boſco ſuo vocat* Blagrave 
Wood, cont. 6 Act. Ec etiam in et fuper toto illo alio boſco ſao vocat* Pirchill 
d, cont 7 Act', und cum omnibus aliis boſcis, & ſubboſcis, mae remio, et 
Arboribus ſtant & exiſten* ſuper pred Manerio de Cleave quæ convenienter 
partari poterint & ſuccidi fine ptæjudicio & damno ad Statum & manviten* 
lice, the State and maintenance dicti Manerii de Cleave. And a Covenant 
of the part of the Ec|,that the ſafd Gorge, and his Aſignes daring five years 
may fell and carry the Woods without interraption of the Earle, oz anp o- 

| ; and to make ſawing Pits, and to ſquaxe, and cut the T inibet upon the 
ound dur ing the ſaty Terme, and a Covenant on the part of the Leſſee, that 
n ſhould fill up the Pits, and make all things fatre, and amend the fences 
| ſhould be - bzoken during the ſaid Terme of five years. Then 
Ann. 38. did bargatne and ſell all the woods to Pcowſe and Prowle 

ſame peare, did bargaine and ſell to Robert Butler, the Father, all the 

> tn Blagrave and Pitchill-wood, and in the ſeven hiindzed Acres; 
the Woods in the hundzed Acres, going with the Hoaſe, and in the other 
Woods, remain fill with Prowſe ; who after Anno 40 Eliz. did bar» 
-«gaino and ſell unto the Earle of Suſſex. all the Woods by him ſo ld unto Gorge, 
*xcopt thoſe that he had ſold as afozeſaid to Butler fhe Father. Then But ſer 
"the Father by bis Will did gibe unto Butler his ſonne the Defendant bis 
N . And the Earls 30 Jac. did bargain and ſell by deed, inrolled unto 
of theſatd Lands, and all his Woods 


* eclaratton, 'which was Timber at the time of the 
unt in Blagrave Wood and pitchill Wood, and other of the Trees in the 
"even hundzed Acres, and the Jury aſeed dammage feverally foz the Tress, 


| * the Viz. dr hag to t. nen- 
E. | ; 03 that the ſame generall claaſs belng _ 
 fertain and expzeſſe ſhall make bold the Viz. And J am of opinion that the Viz. 
wthe whole Sentence is, is atterip vopd. . | "4-3 


The ſecond 


- 


- Thirdly, J will give yon mp opinton conterning that 
that runneth under the una cum omnibus aliis, &c. upon EL 
part of the Clauſe giveth nothing, becauſe it is vold foz uncertainty, and pet it 
hutteth not the loꝛmer Clauſe, becauſe it is diſting, and ftandeth of tt ſelf divt- 


ded in his power and operation from the other. | | - 
As to the firft point, whether the Viz. doth refrain the generall grant of all The firſt pom 
+the woods, upon all the paniio2,to the woods upon the Copites ontix. or Queſtivin, , 


Jam of opinton clearip, that it doth not; and therefoze J will conſider; Tue force and 
tk. in generall, dow the pꝛemiſles of a grant may be checked, refrained, cop uſe of a N 


reced oz explained. | arte. 
It may be cozreced oꝛ reſtrained by a divided clauſe, oz by connexion of one 


- Byadivided claofe, either in the thing given by an exception; on in the 
e 


Stukeley ver. 
Butler. 


fate given by a Habendum: Int both muſt be where the p;emiſles of the 
are not ſpecill and expꝛeſled, but general and implyed,as to the purpoſe 
And therefoze though the Law ſay, that when a man grants 
grants the under woods inclaſtvely, and fo when he grants his 
all the ſeverall roomes in the houſe, pet M. 33. & 34. Eliz, inthek 
between Keniſham and Redding,the caſe was,that the Queen leaſed 
vage of Greenwich, with all the 4ands and under wosds erp2eſlely therennto-by 
longing, (exceptis omnibus groſſis Arboribus, boſcis, & maeremiis) Mhye 
2 — — —— — 
caſe 9 Eliz. 265, of a Leaſe of an houſe and ſbops ( excepting the ) which 
p20ves that the rule, expreſſio corum que tacitè inſunt nihil operatur,is to hem 
derſtood having reſpec to it ſelfe onely, and not having relation to other clauſes. 
Do a Lefee map be reſtrained by a condition, not to alien 21 H. 6. 33. 


not if the Leaſe bs to him and his Aſignes, as an office of truſt to one, and his 


- 


the eſtate, but it takes away a liberty wbich is inſeparable ſrom the 

a fee, not to alien. And a grant of a houſe upen condition 

the ſhops, is void ; foz this-doth not 3s an erception 

L.eſſoz, and from the Leſſee ;, but leaves them in the 

the uſe of that it hath made his; which is repugnant. 

Co. lib, 10. 63. though it be well ſaid, that when the K 

cum pertinentiis, if no moe paſleth the Advowſon then, if it it were xp 
excepted; pet the woꝛds adeo plens, &c. will carry tt in the one Cale, | 
the other, when it is excepted-* 0 conycrſo, the Panoz 


Again, by an exception, you ſhall not make the whole Giant fruſtrate, 
though theGzant be in generall wozds. Therefoze if you have but one Cloſe in 
— Demiſe all pour land in D. ( extent ing that one Cloſe,) theerreption 


18 Eltz,in the Kings Bench, Dorrell kzonght an Ejectment again Collins in 
Lamberhurſt, in the County of Kent. The Jury formd that the Paſters and 
Scholars of Linkſord, were ſeiſed of the land in queſtion, being {bt 
Mano? of Hotbley-in Lamberhurſt, and that they did demiſe all 
Lamberhurſt, excepting the Panoz of Hothley, under which the Þ 
med; and they found that Lamberhurſt did extend into Kent an Suflex,and that 
the Paſter, ct. bad no land in Lamberhurſt; but the gpanoz of Hotbley, and i 
was adjudged that the Leaſe did carry the Panoz of Hothley, and that the- 
ception was void: And alſo that the Jary being onely of Kent, onght to finds 
that they had no lands in Suſſex, a$ well as in Kent, becauſe the ius, guilty 
not guilty, depended upon it ;otherwile where a locall thing in another Countx, 
is ſpecially put in iſle, | 
Like Law is of the uſe of an Habendum, that if by pour pzemiſſes you dad 
. kivenno certain noz expꝛeſſe State, then that otherwiſe the „ 


Stukeley verſ. 2 


Butler. 
Srbelte dan dune nap! yoo may utterly fruſtrate u. by the Habendum. 
ad th the Cale fo e and Croſſe M. 33-8 34 Eli in the Wings 
ach, or Warten made a # of Lands in Lon don Habendum ti the 
Focke. and bis detres after. D Feofkoz ; and npon argument. the 
. ment was raled to be. t 


4 5 et inthe Caſe of U dethay „and U l 3. br. 10 
ch, the Caſe was; PETS, * A inthe ings 
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1 though 
1 Attourney of a ꝙeſſuage 
I e be. but a thing 
I kediminiſhed, though M- Ae i have 
1 ud poſſeſſed ot a Cerme in Cruel Grange, whereof part, that is to ſap,Ho 
1 ne to one Fcecklton in poſſeCion foz part of the Terme, and to one Beer, fog 
t reſt of the Terme in reverſion. ; and a Rent-charge was granted ont of 


Cn ell Grange, nuper in Tenuta Rainsford, et modo in tenura 8 
be This did ry charge Hobsfield bat it charged the reſt, and and & there 


2 came to the uſe ofa ( viz.) 02 (ſc.) 03 in engliſh ( that is to ſap) 
nature and fo2ce of it. It ts neither a direct n ben. ING 
"1 e, but it is intermedia. n to a4h34 

"Firſt it is tlear that it is not a ſabltentite & lante ot it t 50 
tan neither begin a ſentence with it, noz wo, mw 


——  — 


is ( I mapfap) clavſula ancillacis,a kind of hand-maid to 
vetiver 


Stukeley verſ. S 
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another clanſe, 
\herminde, nat her own. - And therefoze tt is a kind of Interyzeter 
pzoper uſe ts to par that, — Le 


it encreaſe,#is) bümiulth loy it is not 


of {t-felfe-: As it J have in D. Black-Acre, —— 
Acre and de 
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that the ſubKance of the pꝛemiſſes is not altered; fo; both of them 
whole in uſe, in common as they ſbould have bad it by the pzemilles jointly, 
is bat a point of quality,oz accident altered. Bat if it were twenty Acres 
ic, ton to one, and ten to another, tt were void. Wo upon the Caſes 
6,7. & 13 H.7.24. I held, if I grant Land fo one, andhis Þetrs, vi 
rr 
mpedit, a | dvow 
viz, to Pꝛeſent fn the third turn, it is good: bat ff one ſeifed of a whole Av- 
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ir is votd, and 6 Fdw.6, er Ag 
gn omniaterr' ptat paſtut & ſubſcript td 
d fach a Clole and the 


d thorefoze 8 Aff. ro. One granted a tent 
and the wife L 
idee pounds a year oz her life, and 
*: Dtherwtife, it it had been ſaid 
n moe. And lo Trin. 28 H.8, Dyer 19. 
might take thozne by Aſſignment of 
-- otherwiſe, it it were in the negatfbe. - 
Dutute te nr taken bp nt, wal 
wer, 33 H.8.Dyer ;0-The Stat.27 
Low the G Gant implying — 


. and therefo2e if de took them, he might pleavnot grifity in ale, 
il toan Action of Covenant foz it 25 Of: 


there 1s 0 chang] inthe rome 
it by Action of Covenant. 


1 Statute of 2 H.8, of Coart of Aagrnentation, a tet Lo 
their ſurvey, ſhall be ſealed wild that Deale mate DIS 
inf of a Negative, mach moze it tt had been ( Rd Le i, 
475 the late wers given tv the Bing; toavoty 
ESI the pear of the diſtolution and —_— 
that Leaſes with the anctent Rent ſhall de good: 3 
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{f the Earle dad covenanted oz granted that Gorge might have tak 


Trees, as might conveniently have been ſpared without prejudice dt. Thi this 
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grant erecutozp, de might have taken Trees 


fall effec; which whip it is done ſhall make the grant 

if I'make x Leaſs fg. X. fo) fo many peares, £9 1.5. hal 

ſuch Liberties,as another Town bath, both theſe at the time 
b rtaine, and the common of 


11 


and 2 H.. 23. 


,nothing paſſes till the Dones chooſe, therefoze de mat! 
cannot, 44 £,3.43. is a good Caſe : A P3ioz ſold 


"ry 


| an action of treſpaſſe againſt the Uendee fo2 felling 
; he the Plaintiffe delaying dis choice, till the two pears 
almoſt expired, that he could fozbear the felling no longer, bat his two 
——— and therefoze required him to make his choice ; but here» 

reapon he choſe fozty of the beſt dimſelte, and left them ſtanding, and 
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time of the Ozant it is not referred . 


to certainty, 22 H.s. a Gant to two, & hzxed* votd, = 
tho Defendant hath pleaded not gutity, which be cannot ee 
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99 


ty of the beſt Dakes at bis choice, to be taken within two pre | 


ich was ſupplied and made certaine by the Uendee; 
could not have made the choice in defanlt of the Wendoz till 


SSESER FHATEG 


Topſall & others 
verſ. Ferrers, 


de Trees were actually his, bef0ze he felled them; tos if it had been but a 
ET 
Zh fonmd by the Jury. And fo the Defendant pleaded, Primo Mariz 


| Daw though I am of opinion as befoze, that this lait clanſe is void fo; in- 
qrtainty;yet J hold clearly that it reacheth not to the firft clauſe of Gzant, upon 
which I have argued and concluded foz the Defendant, but looks back onely 
pthe laſt clauſe beginning at una cum omnibus aliis boſcis, &c. which though 
be fruſtrate, yet the fie@ cldule: Randa perfect of it ſelf ; fo; it is true, that 
g Gzant be carried in generalls, which of it Telf is not certain, if that by the 
ther parts of the ſame entire ſentence in point of deſcription ; 63 other decla- 
thn carmetbe true, as in Doughtyes and Darringrons Tales befoze, oz can - 
befectuall, as in this of uncertainty, oꝛ be reſtrained by a Con · 
nes fn Finches Caſe, Coke tb. 6.39. matkthe Sentence. 
"The Rent of twenty pound a year was granted by the Lady Finch to her 
age; in theſe wozds, Out of the Panoz of Eaftwell, Otterplea, Potbury, and 
00, und her kands tying in the Pariſhes of Eaſtwell, Weſtwell, and Chal- 
(& 03 elfwhers in tho Cotinfy dt Kent, fo the fatd panozs, oz any of them 
ang; cleerly this charged no other lands in thoſe townos,” but ſuch as be- 
ing tothe Pane; fo; i is plainly one one entire compaced ſentence, fo 
un and interlaced together, as there is neither diviſion fn wozds, noz lenſe, 
et is a joyning of the ſentence to good uſe, and not to avoid all, | 
: Jote, theſe Caſes are of one entire and ſentence, md therefoze one 
mmay overthzow oz reffraine another: but our hath two clauſes that are 
diſtinct. 
Fi, a grant of all thoſe his Woods ffanding upon dis whole Pans3, 
h anſwers the Pꝛonoune illa, being reſolved thus ; all thoſe Woods which 
; to that clauſe, A joyne the viz. as an hand-matid as I ſaid, though it be 


Then comes the ſetond tlauſe. unà cum omnibus aliis boſcis,8c,which in Law 
wagh it be governed by the firſt wozds of 


her is Woots tet wh — ii ibs fozm tAuing out of my Pa 
mot D. and ont of my Lands and Tenements in 1. and S. and ent of wy 


bunt and alter; much moze here, where the firſt generall clauſe ſtands -cleare 
{t ſelf, and the ſecond clanſe under the und camomnibus aliis is a new addf- 
and of other things than were befoze granted, and hath his own concluſion, 

ud convenienter, &c. attending upon it. l 
Edvard Topfall and others, verſ. Ferrers. —1 


Libel. Eccl. 


net 


choogh. 
elle= 


ried in their own Chancell ; and thenalleaging that the wile of * — 
err 


- 


Flor ele derer Hoover Wb 

Thorley. d Tyler. 8 Bayfield. C | 
within the Pariſh, and was carried « din 

* Church, andlo dowand of himtheaid frm. Wnt” 
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Treſpaſſe. 


Mich. 14. Jac. Rot. 2387. or 3287. 
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of fail age. 752 + 572 52 1 
„ 2200 HI ee BR. 4 Hood 
T was reprited in the Common-ploas this Tearme, Linn. 5 as That 
Tithe Bench in the Tearm and Roll afozeſaid' betpeen Hawjcs and 
Lov is then ſeiſed of the dt Blunſden in Wiltſhire, an 
Defendant then of Bluaſden; there mas a 
5 of 


— gud, ois and his Farmers of his ſa{d panoz, ſhould pay unte s 
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" Andrews verl. 
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N the Caſe of ons Pickaver, it was teſolded by 
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Stat. 23 H. 8. 7 i by % 848 

ae. L That {t n ee eee Prodincoof mote noone 
lo the” Jurtadtaton devolded to the Petropolitan , th * 

Court within the inferionr Dioceſe, foz ach Saas, op matt g t8 


be holden befoze the infertour Ozdinary. And 3 
was laid by the Pzothonotaries ,/ that it had —— lee i 


Obligation. ki 


Ti 


Z 
: 


4 


8 
£ 


7 
1175 


gare Vet if the Defendant 
) bis Ploa 


which is of the debt, and no 


—_ + «4 


—Fld ver? Lovedens.2 eee 3 Cpl == 179 
Knight. "Caſe. & verſ. Hally. Collins 


d plea, foz it is no Compoſition without conſent 
—— —̃ Ä — NEED 


| Flood verſiis Knight. Information 


a Trade 


rt Flood, inloʒmed againE Richard Knight, fo; uſing « Trade ger fning 
Appzentice. been an Ap- 


Lovedens Caſe. Debt. 


gaton of Debt was bzought again Loveden and his wife, fo2 er 
2 eben base t: ave appored by Da er 
band. 


Coachman dl 
Hill. 14 Jac. e 
RTE ET record cs 
| in the continunnces,and in in the pꝛoceſſe. and 
ne and judgement certified, agree —_ _ Deciarton, jd — wes 
ane th Pint 
ot Copley againſt Calla. Prohibition, 
| Mich. 14 Jac. Rot. «3444 | 
vition it was reſotved, That the ſix Pouths ley pole of the the ſarwiſs, Cost in: 


The — vigh yes the Youth, bat aan to Wt frm 


againſt Zilan. Walt. 
* 14 N 775. | | 


of wait betiveen Swaine und Holman of ends in Com, Dey 
The part — —— Omcgy 
| Derr 


* 


Wheatley Slowley verl. 8 Sydenham 
verſ. Stone. Eveley. verſ. May. 


5 —— — 


Treſpaſſe. Wheatley againſt Stone . 
Paſc. 14 Jac. Rot. 545. 


Heatley bzought an Action of Treſpaſſe againſt stone, 
Bench. and declared that he levied a plaint of Debt in 2 te Rings 


Kings Bench, and affirmed upon a Writ of Errour; fo; it was rel 
that the Cale, though the reſcue were e 
paſſe, vi & Armis, 03 Treſpaſſe upon the Caſe. But the Plaintife muſt bet 
that be follow his oziginall, if tt be by Writ; foz if that be vi & Armis, ij upon 
Caſe, the judgement muſt be ſatable, 5 


* * 


And lo mutt tt be in a Blll in the Kings Bench. But if the Bill be 
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13077. 


Mich. 13 Jac. Rot. 347. 


Ir Iohn Sydenham bzought an .Action ot the Caſe, againſt Timothy May 
Clerk in the Kings Bench dw) theſe words, (If Sir lohn Sydenham 


S\ -* 


Howard verſ. 5 ; i , 
Bartlet. 
Writ of — in the Excheguer Chamber | fg 


A Bartlet 
Iſcount Howard was ſetſed of the 
1 e the 
bend enjoy during thetr 

[7 died ſefſed, The Viſcount, Anno 5 
Abt Pan ante Ichn Barter fen lite bp « 


1 — rn 
ts rt 
r Peres and Alignes nepal by Bar tin | 


1 wife of Birtlet, the fo john Bartlet himfelie in F.. 
* p ſawe lohn Bartler, 28 Eliz. did grant lapd remainder in Fee to 
m dis foune and bis betres to wham Wbicby and the re@ releaſed. | 
um Barrlcr having iu William. (who.ts now a 
Pn againe one 
Þ Wd died ſeiled of his 2 Tins den Foce. his 


F A widows 
tat Frcs wa to — A 


upon 
nk wal fn ejectione fitmæ, 
| on claiming a widowes 


b n Sir * 
' 1 Rennington: 
rwite, he was 


Cite. And 5 
© tear forts fozmer arburton fl ron, 
upon the refuſall to admit, in which Caſe they tyongbt the Law 


— admittante. 


Bruton 


182 Bruton ver. 5 
Morris & others. 


— — — — — — 
———— — 


Bratan againſt Morris, and others. 


Raviſhment. 


ndant Mo: be allure 

bis houſe in Southwark downe the Thames to ſes a Ship, and having ke 
> e eee een acg into Suffolk, and tber 
ried her. 

Now the truth was, that this Bruton had alſo a ſonne,though tt were not ſo 
in the Bill, ſs that this daughter was neither heire apparent to 
bad lands 02 goods: whereupon queſt ion ariſing 
Vpon che Sat. in ide @tatate of 3 H,7.cap. 2.and ſo felonp and 
3 "+ 7 ©4}-2:0" It was 02dered, that the chiefe Jnftice and A 


raking au ay 
an Hcire. 
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which is a part 
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Paſ. 19 H. 7. againſt one Higford and ano 
Eanother Kanc. Hill. 3. &. 4 Phi. & Mar 
no} goods noz heire ; but on the other ſide 


taking of Agnes Hopſon was pat ſine dic foʒ iciency,. and one fault was 
entered, becanſe there was. no mention to what intention he took her, whethet 


it was to marry her, 03 to deflower her. 


And another Ebor, Hill. 3. & 4 Phi. & Mar, againff one Thompſon, fo; tt | 


king Margaret and Margerie Button was alſo put ſine die foz inſufficiency,and 
one fault was entred;becauſe it was not ſaid that he did indeed miarry,oz deflower 
them, oz either of them prout per tenorem Stat, predict. fore deberet, Alſo Hill, 
26 Eliz. mp Lend Anderſon in his booke of Repozts hath it thus: Jt was 4 
greed by the Juſtices, that (fa woman be taken againft her will, and menace 

0 


1 * 


DD ene 


Daviſenverl, 4 183 
Barber. 
\contract her ſelf in mart tage, but pet in not married 


dap; but if (be — — CR tr) though the ben 


Anne Lewis 

—— EHV, ſhte being — — of. 
yagds per 4 noum, and that am David Byre knowing der to de de uniawtuily, 
felonioaſly. taken away, the ee 

he at —— toda t tote. | 

ence the mar geo bre ebe metry part of tho. Zn 
—_— — 2 — the An ot > 
x89 being a pꝛecedent and aſrifficient tauit :o it, than the marrying und de» 
| As, and perhaps was not 


„ the taking, and tho lands, — ing” wers 
derall Counties ; oz it felony compoſes of all thoſe m things as x 
is of the ſtroks and death. 


: 9 Barber. Information 
. Hill. 14 Jac. Rot. 2318. 8 


4 Daviſon qui tam &c, faed an Infozmatton in the common 
int William ardet , fox: exerciting occupationeny De les "by 
neee foz the plain · 

— 


ichardſon excepted in arteft of ſudgment that it 
by the @tatute of 5 Eliz. tho forfettute arifii apon offences tom Scat. 5, Blix, 


— Baker; but that was not regarded. Another 


whether it 
jo within — nn tr ny City oz Town thee e. 
ty to Cities 


voffences, 02 defaults mentioned in this d 
wp City, ſhall be levied to the ug and 


xe) tn this latter clans tos not tobe imverftood 
, foz two reaſons, 


Fkt, ior it tones proved — tr. which im⸗ 
Nis the fozfeitures of the like, 02 leſſe nature: Againe, that ft appoints them to 
levied in ſach ſozt, as other Amorciaments, ec. granted to ſuch Cities, are 
lobe lovied, which are of Regen, and dus as foone is thep aro impoſed, and 
want nothing but the levying. Now Fines, Idnes, and Amerctameuts are 
often granted to Cittes ; e e 
laits, upon offences made by new Statates. 1 thoke ate not | 
| KRaconviaion ; ſo the queſtion is of the ſuit not of the levytng. 
'Butt no City hath 62 can havs Oꝛant by Cherter of 23 Lat! And 
where it wis urged, that the fozmer clauſe did except from the Q terne The 
penalties otherwiſe appointed which maſt — under ſtood of thele : „ 


134 Revell * Villiam S. Andrews verſ 5 Male verſ. 


Gray. Biſhop of Ia exc. 


Ret. 8 
him that departs w 


there adviſed 5 
Court there. 


penall | 
County Where: in 1 tus 
there — offences out of — 


. 


Debt, 

— Revel againſt G. 
Evell bzought an Acton of Debt agatnit Gray, 

Rn foz thirty 


| eighteen and 
Ss — 
; 004 COMPUraverunt, y tbe dusband onty, and 
debenr, found foz the Plaintite, judgement was taped,” ha 


William S. dndrews again 
Mich. 15 Jac. Rot. 32 


* 
: fa 


* — - 


| certaine, which 
; and aberres, that they art | | 
: a Male againſt Kee. 

—- Hil. 14 Jac. Rot. x50, 
larceny. 

Caſe 

Chamberleyns Caſe. - - 
 _, Trin-15 Jac. Rot. 1952. 
Hamberleyn bought an Acton upon the Statnte of Huc and Cry, and alter 


done 30. Oct. It was 03dered by th 
the Dath of Thurſton * 
les, was ſo and ſhewing tt. 


: ont 


de departs. At . 


ent 
Stapleton 8 


Lebe Biſhop of Jerk, lun Co 


Senger een nnen 


Tones verſ. | | "= 


Jones. 


Tones againſt Tones. Prohibition: 


Otion was made foz a P2ohibition between Tones and Iones, upon the Citation our of 
Stat. of 23 H. S. foz being cited out of the Dioceſſe : And the caſe was; ibe Dioceſſe, 

Che chanceltoar of the inter tour Ozdinarp, did make requeſt to Doctoz Donne pare the in- 

ane the of Arches, to take the Faule to dis hearing and the reaſon given byr, mar Out re 
##Chancelloar of the ſending it up was, that the Cauſe (being indeed a canſec; Aero. 
Modus Decimandi) was fo difficult, that the Plaintife could have no ſaffictentcan Stat. 23 Hs 
Councell there foz that cauſe, cap. 9. 


* 


— — — and title, oz 
| naeſt' 03 inftance hbilhop,03 other ſupert 

, to take, treat, examine, oz determine the matter befoze 

; and that to be done in Caſes only where the Law Civill 


. 


heir ph2aſe 
Uſſtation. And by the party in default of juſtice in the Dzdinary, as by Ap- 
ale, 02 Nullicies. Again, it is opened by the Oꝛdinary himſelf, without the 
Archbiſhop ; as where the Ozdinary lends the canſe to the "I. 
Abormitan. Archiepiſcopus eſt Ordinarius totius Provinciz ; non tamen habet Panormitan, 
aercitium nifi in Caſibus; and ſets downe many Caſes : And amongtt the reit, 
hs Quando refertur ad cum quæſtio, vel tota Cauſa. And Hoſtienſis, cap, Paſto-Hoſtienſis. 
ua de Officio Ordinarii. Certum eſt quod Metropolicanus, five ipſum dicemus 
Ordinarium tocius Provinciæ, five non, non poteſt exercere juriſdictionem ſuam 
nſvorum Suffraganeorum ſubditos, niſi in Caſibus ſequentibus, and reckons 21 


(ales. 

1 Ubi ab Eccleſia ſua Metropolitanus diſcrepat in Divinis, 

2 Ubi ſubdicus conqueritur de Epiſcopo. 

3 S appellerur ad ipſum, | 

4 Quando inter Epiſcopum & alium criminalis Quæſtio agitatut, 

5 Ratione delicti commiſſi in ſui Dioceſi. 

6 Quando præcepit ſubdito Epiſcopi quem repetit juſtè excommunicatamy 
(od eidem Epiſcopo ſatisfaciat, & ſubditus non fatisfacir. 

7Ratione rei ſitæ in ſuk Dioceſi. | 

$Quando ad eum refertur Quaſtio pet conſultationem, 

9In his quz tangunt communiter totam provinciam. 

Io Quoad congregationem Concilii Provincialis. 

I In Injuriis notoriis fibi, vel ſais irrogatis. 

12 Quando Epiſcopus negligens eſt in Juſtitia facienda. 

13 Quando Canonici in contemptum Epiſcopi abſtinent a Divinis, 

14 Quando notorium eſt ſententiam Epiſcopi non Tenere. 

15 Ratione Viſitationis annuz, 

B b 16 Poteſt 


Tones verl. 
Ines. 


16 poteſt per totam provinciam indulgentiam facere. 
17 Si non ſuperſint Canonici idonei vacante ſede, cuſtodit bona Epiſcopalis 
menſz. 

18 Ratione Privilegii ſibi conceſſi. 

19 Ratione conſuetudinis. 

20 Si inter Epiſcopum & Capitulum ſuum fiat permutatio. 

21 Quando Epiſcopus, vel quia recufatur, tanquam ſuſpe&, vel ali de 
cauſa mittit ei partes; & reſert totam Gauſam; whereof the eight caſe is, Quan- 
do ad cum refertur, Quæſtio ad conſultand. And ſpeculator titulo de Relations. 

g bus perag. Quando generaliter Iudex poteſt facere Relationem, quandocunque 
ſibi videbitur expediens, ſc. ante lit em, in medio litis, vel qua ue. 
Baldus. And Baldus being a Civilian, waiting alter Hoſtienſu, referres himſelt to 
him ; and lautes, Archiepiſcopus eſt Judex totius Provincia; tamen Jutiſdictio 
ſua eſt ſignata, & non aperitur niſi ex cauſis. | 
And Talbot ſaid reſolately,that though the Canon-law reflrain the 
ta call cauſes from the oꝛdinary nolente, ordinario but in the 21 


- 
a . 


moze then 
Baldus. Dodo Talbot cited Baldus Causa 3. Qu. Sexta, cap, penulr 
Neminem oportet exire de Provincia ad Provinciam, vel de 
niſi ad relationem Judicis, ita ut Actor rei forum ſequatur, * 95 
Now to expound the Statute thus, That the Dzdinary way at 
the ſabject from one end of the Kingdome to another | 
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If a Peculiar be Subozdinate to the Biſhop, then be cannot ceferre « 
cauſe to the Archbiſhop; but to the immediate Dzdinary, as an Archdeacon 03 
CITE RODS 4s, if the Peculiar have his immediate 

But if the peculiar be tres . all ozdingry jariſith 
on (which was common in the caſe of Ponalteries, both by the grants of Kings 


da -— CC 0 wg... 


Agar 21 Freeſtone —_ Rives _ 187 
Liſte Bowyer. Moxham. 


r Popes) then the cauſe muſt be remitted to the King, as Appeaies muſt al- 
{he in ſach caſes; and ſo it is pzovived by the Statate 25 H. 8. cap, 21. 
Note, that a Pꝛobibtt ton lies upon this Statate ; becanſe it hath wozds po 
p, as well as penalty annexed, to bzeaking the Þ3ohibition. Otherwile 
had been, ff the penning had been thus only: It an man cite another ont 
of his Dioceſe be ſhall fozfeit ten pounds. 


Agar againſt Liſle. 8 
Mich. 11 Jac. Rot. 318. Converſion, 
Gar bzought an Aaton of Tro. and Converſion againſt Liſle of a Cow, 


Biſhop 


— 


icunderſton logally it were not 
knrſon ; pet in that caſe it was reaſouable to uo it foz an y 
Icon ver ſion 


mee, it argues, that you 
and ſd uſs then. M. tt 
in this caſe it ts otherwiſe; foz here he hath not only a lawfall 
rthe Cow, but as lawfalil a canſs to detains it, again demand, as « 

Totti paid ; and vat he denies not the p2operty, no 
Ying agatnft it; and fo it was adjadged fo; the Plaintife in this caſe. 


Freeſtone againſt Bowyer, = - Battery, 


and dis Wits bzourht an Action of Battery, and wounding of 
1 the Wife in Com. Salop. again& Bowyer, who pleaded a jaEification, by 
warrant'of the Sheriffe of Worc. & molliter impoſuit manus, &c. abſque hoc Verdi& helps 
Pod eſt culpabilis in Com. Salop, but anſwered nothing to the wounding: And 4i-oncinuance. 
terdic was given foz the Defendant and judgement ; becauſe it was bat a dif- 
t upon the point of wounding. whith in holpen after derts. 


. * 6 
Rives againſt Maxham. Caſe, 
4 Tr. 15 Jac. Rot. 559. : e dee 


Rurmun Action upon the caſe agatutit Moxhum, that where the platn · 
tite tent unt ti Defendant a ure to ploogh bis gromd, by two daes : 
Denman at Chipaam pzomtfed, that he would deliver her las at the. exid geg dall be 
of the ſaid two dayes ; and he did, during thoſe two dayes, excefiibely labour Yer laid, where the 
that ſhe dyed thereof : the Defendant ſapes that ſhe dyed of diſeaſes, abſque hoc, cauſe of AA 
| that he did ſo exceively labonr her that the dyed thereof. And it was found _ / —_—_— 

the Plaintife ; and judgement was tated upon the motion of Francis Mo = 

kecanſe there was no place aſſigned in the Declaration where the labouring 
Wn, which is put bn (up ; rnd therelege engh to ts tryed where it was: bat 
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188 i Cellins verſe. Ll} Harris verſ (e- _ 
bags) Cotton. 8 


- hay deen {aid in one place, and the labour ing 


| 


#Hamp(it;03 non laboravit. But note that after in Hi). Terme v5 
ment was given: ten the Plaintife;; foz the viſne was taken from the vw 
of the Action, which (hall be taken right where the contrary appeates not. -other: 
wile, if the labour ing had been lai in another _ 
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Hi borne moved fox Pzobibitton, and the caſe was: One 
Ina Legacie = tet Auvteiies, and the 


the Court of 


Audience, re- denen eren 
fuſe ſingle wit 


neſle. 


e But it thoy will diſallow 
— np witneſſe, which be made a cauſe at the firſt.a 


Court Rl A will He ; foz it is not Law /to. 
ourt our ay ;diſallow that 


aſticall ſhall Legncte which (sellowable by recogntzance,o2 judgement; 
—_— neger „ut if-thep will except to-the c et 
re geg LIE GILES „ ED ot 
4 * 2 | 9p ; 153 G $1 TT HERA 
Sealer i B54 CHR: nic: anna 9070 * Farris againſt Cotton. "15 thy 
0 & i, ang n Berna 8 50 1 


Nan IctimotiDettuprothedfatatootuk.s, fog eiting ont of Tithes, 
Hr caſe e 
Ws e 

n Now the Utcar here did 
tho Land btmmſelfe being in bis - 8 


— _ 


| Harbin & Var? 6 Goles 
.*verſi Greene. Ok 


: bhn Harbin de Vor veiſiig Arten 6) oy _ 
Tr. 14 Jacobi. Rot. 463. 


Aubin and his wife bzong ht an action upon the caſe, againſt Waser res 
that tho Biſhop of Sarum was leiſed in fee in right ot dis Biſhops Cuſtome o 

gfSirum of and int foare mills in the City. amd that there is a caſtome there; 12 b 
qat all the inhabitants reident within the City in any ancient houſe hoden Tree 
ge Biſhop, tc. 4 rempore & c. all their graine w by ſuch inhabitants 
gthelr la id meſſuages ſpent oz ſold, at the ſatd ius und not elſewhere, without 

tc. have uſed fo grinde and, pay fo} the grinding, and in conſideration 
= 


the ſaid Biſhops, xc. a tempore &c. have uſed to keepe ſervants, gc. to 
and loaders tocarry, ic. and fo conveys the Pills to them dy 
nno 11 Jac. And that the vefendant dwelling in an ancient” doule, 
ra, Jac. & diverſis diebus & vicibus inte eundem diem & 
&n Aprilis, Anno 2 Jac. Diverſa gtana tam ſua grana in Meſuagio pred. 
t quam venditioni expoſita ad'alia'/molend. & non ad præd. moler- 
um, &c. molavic ad dampnum, xc. And upon ine nat guilty, tc. it was tound 
ig the plaintife,and judgement was notwithſtanding given againft the plaintife, 
nihil capiat, foz two canſes : firſt, "that ide it let was 
dene foz the reaſon and uſe of ſuch a cuſtome ts, that the cone that 
1doth grinde, he-ſboald grinde there, and notelſewhere,” and therfoze both 
are bound by the caſtome, the ons to bꝛing dis cozne to grinds thera and 
re; tho other to maintaine his Pills und all pzoviſions foz grinding, 
l actions will lye on both ſides it there bs a default. And it was bei- 


foz cone djought,as fo; co;negrowing 
tho Towne, ſo it were thotr hoales, being grotonde 


conſideration afozeſaid. And the rather, becauſe the houſes ate holden ofthe 


though in a ſecta Molendini bp tenure it would not be ſo. Bat the fanlf 
vis, that by this cuſtome if a man bu cozne, hocarinot ſell it againe in cone 
| is houſe, a3 he maſt fir grimitet ens And de hath aCigned the 
uh as well in coꝛne ſold as ſpent. And Jam A 
uni in cozno ſpent; pet it would not have ſerved, hecauſs the tuſtome it 
i nt, 9 out det derer part ft one gt gon 
Aotber fait was, that he aligned the breach Anno 12; & Civerſis vicibus 
bene That, and Anno 2, which was long befoze the plaintifes'had iutereff;aid 
dem were given intire, upon the not guilty to the whole; whichdamages 
hillbermderftood tobe given not accozding to tbe Low, but to the 
Lo rot the plaintife who layeth dis damage foz all and ths eblnys -- 
in who nde him guilty de premiſſis to the damage of, ac. and: makes no düfte 
mente that the ſpectall bzeach is right, An. -m een tnmetd dy diverks 
6 like a treſpaſſe with a continuando lo which damage ts alto given, 
% there was no ment ton that the action was bzought by the: e and 
oth; being onely to recover damage, and not nts eye eh | 


5 Gogles Caſe. rea 
1 Tr. 15 Jacobi. Rot. 3209. 


zle bzought an action ot troſpaſle, Quatre akon beg, &c. 4 Bene 
8 ham. The Defendant pleaded that de was ſeiſed: of an — in 
| nero arr may Ao to have away from the ſa(d 
Sarnen queſt ton to a common wap leading to the City ot ay 
4 and the Venue was taken from Banning- | 
hamand red and formd tos the plaintife, and judgement was moved to de —5 
faped upon the motion of Richardſon, becanſe there — whits fora wry. al 
hat way (leading to Norwich) lap, which is now made part of the pꝛeſcriptlon 
nd ine; and therefoze maſt have his venue and triall, though the matertall part 
the way was only whether it lend over this ground oz no where he — 


2 Dorrell verſ. . er — | 


havs left, and then the trial if it had been again that p2eſceiption hay 

well. Bat in Hl. Terms the plaintife had judgement, fo; though a 22 
be pleaded 4 quo termino ad quem not goe | 

bat to the right place, yet becauſe 

the reco2d, the triall hall not be 


Leets and PE 
Tr. 15 Jacobi. 


Etweens Leets and Edwards, the caſe was, that a Toppholder 
tance which hath common appendant in another mano}, 
hold and inheritance of the copphold, whether the Common be 


Derrel verſus Andrewes. 
Mich. 14 Jac. Rot. 2327. 


A Ction of Debt was bzought by Piltris Dorrell again 
1 

a-Nuarters rent, and declared of a demiſe de toto illo Meſſua gio 

& domo manſionali cognit. per nomen de Cauſton infra pa rochiam 

ac omnia horrea ter. tenementa, & c. ſcituat. in Cauſton. he 

an entrp and expulſion out of the Garden houſe, though, 

kamente ar. wheroapon (llus,and the Uanm was de Cauſton infra patochiam 


Goff verſus Brome. 
5 


r. 5 Jac. Rot. 1618. 


upon an Obligation Feb. 
perfozme an award of all canſes untill the dap of the 
The defendant pleaded Nullum | arbicrium. | 
28 Mar. An. 2, they made an award de & ſuper 
pay the deer a pound a i. lowing i 
aligned 


— larger of the 20 pound. The defendant demarred in la 
3 to exteed the ſubmiCion bo ing foz diſcharge and 


Iudgement. 


dap of the award, which was mode then was ſubmitted, foz it 

arbitratozs might meane ſome part of the 20 pound, in diſcharge of the 

that might ariſe between the 23 of February and the 28 dap of 

were not within their power, and ſo fo; the releaſe : yet judgement 

tog the plaintife, which muſt be either becauſe de & —— 
reſtraint to the things ſubmitted, oꝛ elſe that nonewcauſes ſhall be 

cept they were alleaged, (as in pleading ofawards of cauſes they dos not averre 
all) oz elſe that the award of all canſes map be a 


-— Wit ut prius q 

judgement. ma nh en werent 

— but what — took 
no 


ty Ts Tooker ver, wy 


OE Action of Debt bzought 
Paine, 14 Jac. Rot. 953. 1 n 13 Jacobi 
n of an award of all canſes canſes bet mes £6 Deferan 


* the defendant to the plainttte 
— — — 


= and made known cd then _ 


— — 
Tr. 15 Jac. 


— - 2 
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Comfort. 
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obtained a 
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bad 


ſentence 


inſt al 


againſt Stile 
Tr. 14 Jac. Rot. 541. 


Scarlet 
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Biccot ver / Winicheomb vers 1835 
Ward. 8 Pulleſtom. e 


W Biccotand Ward. 10 bens! Caſe. 


TNecr Biccot and Ward, the caſe was that one having an ancient Waterconrſe Noccbcon. 
Jon ente his Pill andthe ancient bankes of the'river being be.. ©" 


a 8 to his Caſe de quad am ripa Anglice a damm inc ludente Rirum = 
- diftur It was betone laid to mm ge 


. Winchcomb and Pulleſton. OY 4 Q. Imped. 


8 the Caſe of Quatre Imped, betweene Winchcomb and- Pulleſton ſopra, vide g 8 
{t was reſolved upon publique Argument that judgement ſhouſd be — 
3 the King, it was payed that a Writ might be awarded to the Bilhop where 
| King, againſt which it wis objeced, that if was repagnans to the Re {>< Church 
in that pulleſton the defendant. pleaded himſelte —— impetſonee, and e wer fl full: 
in wer end ol his Plex ſayos erpzeſſely; that the King pjeſentedhiim, - 
the tztt bzought:ſ0by the R te ns, that 
eco2d it that'the Acing bath the 
of that, foz whtch the wzit is required, pet betanſe it was 


the Clerke, oz the. ( 
becauſs yon nams not his Patron wi with him, who map defend his title , 
b he be not indaced, ſo as ho mip plead himlelfe ; This ts not lo in the 
We of the King, fo be cannot be made a deſendant, bat the anten maſt be 


noz the King; Wall have benefit of the futf,'by-wzitto the _ 
38 it was conſidered, that though it was conlelſed et Bere br. 


—ͤ—ũ—n feces 
is Co-defendants-piea in — 
tonclade the King Yours 


eee that as this were miſchievous to the Bing to be de⸗ 
A the Church were void, ſo on the contrary, if it bee fall (as it was 
tt can be no miſchiefe to Pulleſton, foz either the King will not take 
the w2it, 03 (if hee doe take it,) the Biſhop may returne the Cauſe of non 


execution 


— 


| 


it 
Is 


i 
ji 


: 
121 
ill 


cat, & 14 Ed. 3. Firz. Quare Imped. 52. The King vught a 
againſt a P3403 alten, and made a tttis to the King by Ac 
Church was fall 


Hall vel 


Tufton verl. 


Nevil. 5 Worceſter, S TWinckfeild. 


Tufton verſus Neil: 


Tuk n exhibited a . 
. —— to the Load Al 


4 „ 4 Tha," a " m_ 2 p 
= 5 by * ; 
4 — | 
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——— this . 
1 — EIAEAL b- 
bee dere examined 
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N nth ming Te — 


' Worceſter. 


a ut in — the Dings Attoyney dla W 
Il agreed that a pzoces ad audiendum Iudicium in that Contt, is 


0 Terme len a hearing, to bee one 
| EIN Clerkes, bete meets tee ex convenient 
hes de ee lets in th entry; anon hes d 
e wag wanted. 
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u verſus y c "pit 


2 A 


1 woaght an uckton of debt 100. n und declared 
en a Recognizance taken befoze „n Fleetſtreet 
london, out df tet me and 


— 


— in bead London find 1 Map, which ous of 


oke Re 1 
Kurt, it was agreed; that thongh it wers nota perten N. 
c 
862 
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en fn Pleas at Hertford 
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leſex. whereof the re 

the 
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ad then 
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Brickhead verſ. : 
Archbiſhop of Porte. 


! 


jt 


* 
4 


th paint 


z if he mar 


ke his | 
judgement 


ſams Biſhop foz it doth not 
; neither ſhall the Biſhop be amerced, 


anton on to a final 
the 


: 
I 
3 


f 
Y 


=> 


c MC Rn ib Mn Sb a NEC... 


in effect I ſuffer, and do 


- a 
» » 


and no damage, becaule the defendant is 
cales 
a man bzing an action ol dobt upon 


plaintife will, and be may pzay and 


the 
| Like unto this tt 


- y U 1 


barred 


And 


echt 


- 
* = : 
, 
. * 
. 
fect or his ſait | 


nm 
— — 


Archbiſhop of Torte. 


at and 
40 8 the plaintiſe m 


Fever ? 
a 


in his Wart, and fall he hall be ern 


recovery in a Quare Impedire pou 
allegation of a juſt canſs of 
Agios 


CY 


— ought to be given the 
which is true it the plaintilehadcoied upon the haxro aud weer 


200 Brick head verl. 5 | 
Archbiſhop of Jorſte. 5 
was full and perfect, but that was but the beginning ot a plea, and the ow: 
muſt judge of the whole, whereof the declaration is but a ktnde of wa 
e defendant hath pleaded in barre, ſo tha: both parties are heard in part; 
then the replication and other pleading bzings the whole caſe to maturity, and 
then the Court ſees the truth of the whole caſe, and not befoze. we 
1, , though it conclude not to the judgement of the caſe, I will ſpeakea 0b 
Saler by Coe Duppole the caſe to be that A havortght to pzeſent to an advouſon,but I pete 
incurred hang- mot, nog am any way diſturbed, bat the Charch remaines void. and open tome, 
ing the ſuire. but befoze the fix moneths incurred oz befoze coltation made by. the Dddinary 
be dedarted 


I bzing a Quace Imped, again him, whether now the D;dinary 

of pzolenting by laps, hanging the wait. E 

I am of opinion, that he is not debarred. And ſirtt it were a caſe full of mi, 

chiofe that the Oꝛdtnarp bearing himfelfe never ſo juſtly and ſincerely, ſhowy 

agalult law and reaſon be ſabjec to cauſeleſſe ad ions and charges and 

r and the Charch kept void Eccleſia viduata by the fraud of the 
a 


frandulent acion as long as he lift. Ken, if be bzonght no acion, 

he laps would run. and nom by bzinging of a feined action de (ball op the laps 

in the Oꝛdtnarp, and by conſequence it will not come to the D;dinarp noz to the 

King; but now examine the reaſon and the authoꝛittes. Fre 

at fea 98 pant, enen dee 
Pp ; 03 doing 

office defendant ſhould - T 8 


Can there 
fit ot an un 
02 againſt his office, as the 
Bat pou wil ſap to me, It is an effect oflaw, 4 execut io juris non habet injariam, 


| t, pet it faſtneth upon him the charge of 
the difturbance latd in the  derfaration, ſo that he ſhall not be received after 
to plead ne diſturba pas, 03 the 0zvinirie plea which amonnts to as much loi that 
| —— hvemeory mut (as all vther the li pieas) be offered the firſt day 
En — —— 

grins it the Ozdinarp pleud vis owne plea of acquitall amounting to 
Ns diſturda pas, the plaintife mapppay a watt to bye Biſhop, and ſo remove his 
Note that the Clextꝭ becauſe he comes in dangiug the wit, aud abus it ts a Dilemma made by 
writ to che late, and not by frawd of the party Anm te rule ut the Reg. fo. 31. is fo. That 
—.— a the Dioceſan be named rere QuareImped. hee ſhall never pʒelent 
c_— Ts this J-anſwer, that if the-Biſhop do not pleadacco2ding to his innocency, 
obſtante recla- that ids Nocte ding hall be agatuſt him, and the confequence ol it as againf 
matioxe epi/@-"Witbor. But tt hs plead that ho did not dilturde, which is true, it wall che 
. to the caſe that de did not diſtutbe befoze the action bzought 
makes no dn ofther arla(oily/rich by lawtrilleoltation, but tt can never be underſtood 15 
. — if he Would plead that ; it wers 

ote that the 8 | 


the Patrons 
title better nor 


his owne worſe v 


to them 
bod an be. to ptond tt, no not bythe way ot ſaving it by pꝛoteſtat ton as upon attoznoment 
fore, neither to abe pꝛtvlledge of walle. Bat certatnelu it is not neceſſary, though upon ſuch 
diſclaimes his plea the platutifemaphavea wtt to the Biſhop; de may perhaps be compellable 
due. to admit the 'Clerke of the plaintite in obedtence to the w2it, but yet it ſhall not 
wozu a rem vesll ofthe: Biſhops Clerke, but be ſhall retaine the Benefice, 8s 


Lacyerg 
Caſe. 


kaving the better right. Like unto tho caſe and reaſon where A. bzings a Quare 
pec again B. and hanging tio init, preſents and his Clerke 


d, xc. And then A, hath a judgement againſt B. and a wzit to the 
p non obſtaate reclumatione B, the Biſhop Wall receive the Clerks of 


| t diſputing of ther ht of A. and C. bat yet if C. have better to 
1 his Clerke Nee * 
. 5 a 
the Biſhop another no right, which — not {0 
Hough de may recetve at his perili, pet doth (as he 2 
ve eſther till the right be 


\teſſe executio, &c. an an eee. * 
f me time collates be laps, were. 
orem ne colt by, — the Bip 
5 18 feigned diſturbance, whereanto the r that the 
[if be had p2oceeded to his Ju rronatus — — Quare Imped. and the diſturber and 
, we had incurred, the Biſhop might . 
efoze ſince he did 2 to - 
the ©;dinary alfo refaſed his Cube th he 
rer 
enn 
d be hard that the Biſhop would make adbantage ot 
ren fo have been ag right, an party ö f 


1 Lages Cale. 


2 pzotectfon of a 

teftimonies whereapon the firit ſentence was — it — 
e, t 

latente pzonounce ſo, though this taint not he Jadges, pet the ſentence is in 


alin fallified and onghtnot grieve the party. 


D d Balden 


Eſcape out of 


Exccution, 


—— 


Balden verſ.? Sheriffe of Eſſex C Mannering c Vxor 
Temple. > his Caſe. verſ. Dennis. : 


——— euro ns 


Alden bzonght an action of debt againſt Sir Thomas Temple late Sheritfe 
Bo Buckingham foz an eſcape of ons Cockman his pziſoner in execution 
upon ifſae nihil debet, tho evidence befoze me at Guildhall London was 
that one Shorſcbury Gaoler to Sir Thomas Temple, having the ſaid pziſoner 
execution in his Gaole at Ailsbury, ſuffered him to walke abjoade in the fuld 

. 


Sheriffe of Eſſex bis Cale. | 


« JD Efoze meat Guildhall upon an ad ton of debt againſt the Sheriffe of | 

C 

e came into the Gaole againe, and fo remained in the Gaolo till the 
freed that this 


ANT——— thus. That upon 4 Capis 2 
{atisfac. one was taken in exetut ion by the Underſheriffe who tooke 

of bim foz the execution, and let him go. and this he concealed from 

and then the @heriffz- dyeth, a new Sheriffe heing made, the ſame that. 
Underſheriffe befoze Unverſheritfe to him alſo, and pzocureth theplain- 
tife to take ont a new Capias ad ſatisfac. againft the party upon which he was 


| Mamering & Vxor verſus Dennis. 


Ir Arthur Mannering and bis wife, one ot the daughters and coheires'ot 

Str Thomas Dennis of Devonſhire, erhtbited a bill in Chancery againſt 
Gabriel Dennis, and the effect of the bil! was this; that tr Robert Dennis 
father of Sir Thomas in the 18 yeere of the Queen, had conveyed the ſubſtance 
of his whole inheritance to the ſaid Bir Thomas foz terme of his life, and ſo on, 
and foz default of ine male of him aud another bzother of his, the land was 
limited to the father of Gabric!, and the heires males of his body, and added 
a pzoviſo,x tving him power to make a revocation by dis waiting _— 


Cavendiſh ver. Suaine vetl. 203 
Worſley. 8 Flalman@& ux. 
dd ſeale in the pzeſence of two credtble witneſſes et. * azdinary fozme, 


| tof he injonglon, and dads triall by BrRione m2 again Sie 
Raw le that had married the other daughter and heire, and had a ver dia 


ed to 
ofa and me and Baro Alcham, whom be called — 
| r 3 
di Franci Bacon being made L03d Beeperipe called mo to dio ailance ua, fe ue 
on Altham being dead, and then queſtion was made by a T 
Abet F And it was reſolved 
the of the Rols, and my ſelle that not fit foz 
Lip foz.the Common Lay. ercept all — were 
by the Common Law, and by Jary, ſhould be made 
inable in Chancery per ceſtes, ——— — 
| pto make the Common latv and all the courls of jt nesdleſſe, anda handmatd 
| bi e Chancery, to take ſuch Canſes, as it plesſeth them ta lende, and ſo | 
namen 
cCmmdſ verſis ; 


[nb Tet vs te es 


* Swain verſus Holman a. . 
Tr. 14 Jag. Rot, 755. _ 


Ichard Swayne E ſquirs bzought an action W afte againſt Thomas Hol- Brownelow. 
n, and El iz, his wie of certaine Pills 22 Sturminſter, and declared of a Contgderation 
is err A — — — 
the was ſole in the of her raigne, und that the King: granted the mer lcaſe ro a 
reverſion unto him, — wes the waſte. The defendants plead, that woman Covers 
they boing ſeiſed in the det bend of the ſaid effate, they did in the 40 ft ber ſelſe 
yeere ol the Nneene at Weltminſter ſurrender tam totum jus, ſtatum, titul. br furrcndred. 
intereſſe iplius Eliz. quam lit. Patentes &c. & ſuperinde the Qutene after. 
wards eodem an. 40 reciting the demiſe and the ſurrender (as afozeſatd ) in ton · 
' eration of the ſame ſarrender did demiſe the ſame ꝙllls unto the ſaid Elizaberh 
Holman, and two of her Þonnes, the ptaintifs maintained his declaration, and 
iraverſed abſque hoc that the defendants did ſarrender cam totum ſtatum, jus & 
intereſſe ipſius Eliz. prout, &c. 
Whereapon iſſus was taken and tryed befoze me in Middleſex, and the Jury 
found that the defendant being ſeiſed in the right of Elizaberh the wife, fo; 
Terme of her life by the ſirſt letters rr the Queene by the other — 
letters 
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a ſurrender of totum — and — 
'vocable, the new eſtate 


of 
condit 
good aarets leafe. icks 


an eſtate befoze, which cannor 
later effatt. - LANG 5 


Pi: Verſus Lb 


7 ot 6 # + 
handzed and ti 
arruſt of 


IS 


verdict foz the King 
| inlet mat ton tn the Common Pleas 
pounds fo} eleven Ponths 

Atho moved that the 


- 
+ . 
2 


had reſtrained the inlozmer, to the N Bench 
clade the Common pleas, ——— ; 


—— — tr it, — Warburton und (Winch, bett 
agreed clearelp, thut the Infomation did well tie in 
mon Pleas, and that (he contrary opinion was an Etro, ſpꝛing ing i 


Waterer verſ. 
Freeman. 


__ inthe. eiobs - 3 * ok tho 4 
be Is mt and-Broclamation. ie . 


that : barpened, ang ada) rr 


err 
e the * * 


nee 


= 


s Clanſe of that law of convinion-by Pzodlamation. 
oy 7 & rer 139 IT J 
Mic. 15 Jag. Rot. . 
* 


who did 

aponthe defendant pleaded not guilty, and it was found againſt bim. 

Note Harris moved in arreſt of judgement that the action: would nat'lpe;being 

ma legall ſuit. by the party intereed htmſelfe, though the cauſe of action were 
ne. and ſo knowne-to the party himſelte,and cited to his 2 R. 39.5 RA. 
6. & 21 EA. 22. Chibborn argaed to the contrary «© cited Gerard + Dickenſon 

Col. 4.that it ts Aatonable it I pꝛetend a titieto another mans land thong it be 

©} my lelfe, if J know'it certainely to be faiſe.alſo he cited M. 43. & 44.EltzBray 


verſus 
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Spalte verl. 
Richards, 


* But DO were. 
for Modie 
bimſelfe tells 
me that he ſu- 
ing for tithes 
as a Farmor © 
the onage 
of Wood- 
church in Kent, 
ſuch an — 
upon the caſe 
— he 
w 

Demurred, and 
the Court mil- 


liked the ation Sy 
and ſoit reſted -* es 


without any 
farther pro- 
ceeding. 


Midd. 
Brownelow. 
Debt againſt 
2 Sheriffe for 
money taken 


in execution, 


f Courf, 


verſus Partrige in B le Roy Aaton upon the caſe, foz fa tog 1 in the foi... 
Court foz Tythes, againſt a compoſition made by dinſeite; And ani on 
by the Lady Warerbouſe, again® Moodie fon a fait in the fpirttan Cette, 
trees not But note that Gerards Cale is not — 
bt of ive ee me the other res cen aro of ſalts Corum non lebe 
and io no legall noi juſt ſaits in effec; Dante t fozme.as 

and Woods caſe, N one by Bill in the Starchamber, will charge another 

Piracte, oz felony, and both plaintife and defendant are pantded by ozdinancy | 
of law ao oe ph rn inn, 
jor LC Vide Reſiduunrinfra, | rey dad by is i 
| 10777 


yeifus Richards Debt 


I. 15 Jac. Not. 1968. 
ht an action of debt of 523 pounds, *> thillings ang | 
| — 


ard Richa — —— K 
. — 


late t t one Para — rec ov 
irg Ia 2 
9 — . 
uos 
ber — — 


Ern, enn as to th 


PE 


ol 1 H 7. of a Kal delivered to the. 


| bis hands he ta made a debto). 2 


the executo; as a 7th yet tee 
Cozpozations fo; 


— Sheri to the Bing; 
ide tote ag a 


; Perchand which makes unter 
— ar art ro account finiſhey, — man is charged as 
Bayliffe of a Manoꝛ , oꝛ the like, whereapon the certainty ot his receipt appeares 
not till account, vet even in the caſe of Perchandizing an ad ion of debt will 
koz the ſumme received befoze the Merchandtze yea and after the Perchandize 
fo mach as he bath not fo imployed ; and therefoze if J deliver an 100 pound 


to one to buy cattell, and if be beſtom 5c pound of it in cattell, and J bzing.an 
action 


— Ganley verſ. 
Rings well. 


of debt foz all, I (hall be barred in that ad ton fo; the money beſtowed and 
Apes 4c. but to; the reft I ſhall recover. | 
I "Another point was arged foz tho plaintiſe, that the defendants plea to the 
* ib nihil debet was tt was directly contratp to his returne of dung — 
nnd but that was anſwered that ſince they have not relyedapoy the eftopptl, . 
ut taken idle, that conld give him uo advantage. | 
A third point was argedfoz the plaintife, that ſince the defendant by his re- 
emo made 1 5 Mich. had charged himlelfe with the whole money paracos then 
ie delivered to the plainttte, hecannot now ſay that it was patd and acquitted 


I Allo befoze the returne of the wzit, ho was not debtoz to the. plaintife, and geleaſe to tbe 
.Þ qrefoze a releaſe to him was void, ſa upon indictment by conſpiracy releaſe be- Sberiffe by the 
"We acquitall will be vold. Bat this the Court adjudged foz the defendant, plaintife aſter 
as ſoone as the money was received by the @heritfe he was preſently debtoz be << nes 
the plaintife, and releaſeable, and ſince he hath by dis demurrer confefed his 
-guittance, the Court can never give judgement fo} him upon pefence of 


— 3 move « queſtion, it a Sheriffo having a fieri facias 63 capias ad 
{ifaciendum pay the platntife his money of. his eus, whether he may now 
arte money of the defendant after. | 
Cranley verſus Ringnvell. 
Paſc. 15 Jac. Rot. 770. 


PRanley bzought a Replevin 
Via quodam loco, & c. the 


tt was not paid, 


9 


Replevin. 


Waller. 
Glouc. 


tur es 
au — de- 
mand. 


Surpluſage in 
plea. 


Demand of 
paine, when it 
ſhall be. 


Browne verſ. 8 
Dummer). 


—— — — 


Browne verſus Dunery. 
Trin. 15 Jac. Rot. 


| r plaintife againſt Dunnery, foz taking bis Cowes, frtt Sep 


at old Sudbury, the defendant makes cognizance us Baylitte to . 4 l. 


1 Waller Adminiſtratrir of Robert Waller and Whewes that one Wan e 


ſeized of the land, and granted a rent of 6. poundont of it to the ſame Ros 
and on 
ren ou 


tt ho 


peares in the life of Robert Waller, ended at the feaſt of Saint Michie) n 
were anpatd, and that therefoze de diſtrained foz them, being ſo behind, The 
denped the ſeiſin ol Warner, which was found fo; the tefendany. 
Now in arreſt of judgement it was excepted, that the rent incurred in the 
yy Waller, did not belong to-her, as Adminiftratrir, but as in her own 
To which it was anſwered, that bee might waive the grant to Bat 
that anſwer would not ſerve,foz then ſhe muſt have pleaded ſo as 
within the tat. of 32 H. 8. to arrerages 
But I gave another anſwer, that ſince "that the 
ber owneright, and not as AdminſKratrir, the cognizance 
as her Baylife, and the ref ſurplaſage and votd. 


2 7 
JH: 


L no 

lawlullp demanded, then he may diſtraine, it ts no moe then the 
and therefoze the diſtreſſe implying a demand, and - one 
by operation of law, ſatisfies if. And ſo here it was adj fo; the 
But if he would have dtſtrained foz the patne, be maſt have dis 

actually of the rent at the end of the 10. days, loʒ then that grew due. And J am 
of optnion, that he muſt have made demand of the paine ft ſelfe, (Quece 
foz the diſtreſle will ſerve foz demand of that )which muſt be after that is growns 
due, which is not till the 10. days be incurred, ſo that is not till the eledenth day. 
in the end of which day J hold he muſt demand tt, foz the whole day is gtven to 
the payer withoat fraction, and thoagh the clanſe of diffreſſe be not ſeverall one 
foz the rent, another fo2 the paine, but as it were joynt fo; both, ſo as literally 
taken, there could be no diffreſfe ti the rent ercept there were alſo a paine foz- 
feited and diſtreſſe fo2 both, pet the law will vtvide them, and diſtinguich their 
demands acco2ding to their natures. 


f 
z 


i 


Parry verſ. ꝰ 209 
Parts. d 


ſſalbe verl. 
loung. 


- 


Madox Verins Young. Debt. 


Adox bzonght an Action of Debt againſt Young late Sheriffe of Barkſhire Eſcape out of 

upon a judgement of thzeeſcoze pound recovered againſt one Goughe, 3 far 

whereupon ho was taken in erecutton by Capias ut la gatum, within the peate, and dat gear. 

The defendant pleaded nul tiel Reco2d of the Recovery, the plaintife may plead nu! 

doanurced, conceiving that de would pleade nihil debet. But judgement was ue Record 
fo2 the defendant, Foz the defendant may in Debt upon an eſcape plead 

mul riel Recozd. | 


Powell. Mortimer. 


Z Packburſtyerl. £ Michell ver. 


Parkburſt Verſus Powell. Cate. 
Mich. 15 Jac. Rot. 


Arkhurſt bzought an action of the caſe againſt Powell late Sheriffe of Den- Nid 
I bighſhice, and declared that where he had Recovered again one Richard Execution of 
Osen in the Common Pleas fozty pound debt, ec. and Owen was ontlawed, divers Coun- 
That the pta int ite delivered a Cap. ut lagatum againft him to the detendant then vw to lay 
wheriffe, and that he having bin in his pzeſence would not arreſt him; being 
mutred, and returned the wzit Non eſt invencus. Upon tiſue not gullty, it was 
und agoinſt the defendant. And it was moved in arreſt, that this Adion 
foald not have been laid in Middleſex, becauſe the fault which was the not arreſt» 
ig him was in Denbighſhire, yet judgement was given foz the plaintife foz 

falſe retutne which is in the Court in Middleſex was alſo a wong; ſo the 
datt hath his Choyce. | 


Michell Verſus Mortimer. Replevin. 
Mich. 15 Jac. Rot. 727. 


1 bzought a Replevin againſt Mortimer, and idue was taken whether pr ipi 
Vene John Michell and all thoſe whoſe eſtate, ec. had uſed to have common mi 
their deaſts levant and coachant upon a meſſaage, 200 acresof land, 30 of 

meadow, and 50 of paſture in fours townes, the Jury finde that the ſaid Michel! 

in ſeiſed of the ſame hoſe, land, meadow and paſture in the ſame foure townes, 
E his Common as belonging only to the meſſuage and 200 acres of 

200f meadow, and 20 of paltire in two ot the townes, and not to the rett, 
whereupon judgement was given againſt the plaintife as falling in his pꝛe- 


* 


, 
* 


Parry Verſus Pars. Information; 
Paſc. 15 Jac, Rot. 1781. 


Pay into med againſt Paris foz non-reſidenee, the defendant pleaded another 
infozmation in the E rchequer exhibited there 28 Aptill. Anno 14. fog the 

ſame abſence, upon iſſue Nul tiel Recozd, it appeared that the Jnfozmation in Necordfyles 
the- Erchequer was erhthited 29 Aprilis in the ſame yoare, and was foz the © ** 
matter right. Whereupon judgement was given foz the defendant. 


wy * 
* 


Welly verſ. ? Norris verſ & 
Canning, Staps. 


— - — ———  -— —— — 


Welly Verſus Caming. Scire fac 
Mich. 15 Jac. Rot. 2167. 8 


le. The ren- Elby bzought a Scire fac. againſt Canning upon a recogntzance 
42 of tbe V Vs ſt dundꝛed « ſixty pounds foz one Davenanr,and — — 
body muſt be zjudgement Mich. 4 Jac . againſt Davenant, and that be did neither render bis bo, 
eee“ dp noz latilde his debt. The defendant pleaded that after the judgement, ſcil.., 
— ar Jan. Anno 4. Davenant came into Court and rendzed his body to the pꝛilon of the 
Fleet in execution and in diſcharge of his baile, and that the plaintice did 
to take him in execution, and the plaintife denied the peelding of his boy 
and fo a (ue. But it was reſolved by the Court that this was ill pleaded, fo; the 
peelding ol his body being an ac in Court, and in diſcharge of dis baile which is 
of recozd, muſt be it ſelfe of recozd, and therefoze ought to be concladed prouc 
arer per record, and that the other plea houid have been Nul tic! record. But 
indeed in this caſe there was no recozd entered of it, and pet it was pzovey by 
the oath of Calwick the Attoznep, and another in open Court that Davenanc 
came in lo that and other cauſes, and was committed to the Fleet and after ſet 
at large. And in this caſe divers s were ſhewed fo2 the manner of the 
upon the yeelding of the body upon the batle, ſcil. P. 12 H. 8Roc, 324. & 
P.29 Eliz. & Tr. 20 Eliz.Rot,125 between Young and Thomſon in exoneratio« 
nem manucaptorum & poſtea, betauſe he was not pzayed in erecutton by the party 
he was diſcharged, Et P. 6 Jac.Ror. 105. ſuch a peelding of the body was entred 
in exonerationem manucaptorum. Dd the true fozme is, that the enjty- be made 
of recoꝛd of the yeelding in diſcharge of the baile. But then if the plaintife oz his 


the Baile, 02 upon the returne of it, and 
the party map have time foz his election. 
the.nſe is by rule of Court to call in the party, oz bis 
bim, andſo to enter his Acceptance, 63 refaſall of Recozd. Bat this is not 
judiciall wap, foz if the plaintife, and the Attoznep 
like caſe, there muſt be a meanes by recozdto infozce an anſwer: | 
muff be by Scire fac. to the plaintife oz his executo2s, to anſwer whether he 
babe him in execut ton 02 not. And Jam of opinion that though a man 
thus to take the defendant thus in execution upon his peelding, and that entered 
upon Recozd, yet he mapafter take him by Capias ad ſatisſaciendum, foz it is but 
a fo;bearing fo2 the time to receive him upon bis own offer, foz it is not a re» 
nouncing oz a releaſing of his own Ac of execution, when he ſhall ſee canſe; But 
the pzincipall Caſe A, ended between the parties arbitrably, and gave unto 
Welby 20 pound from Canning the baile, and left him nevertheleſs his 
—_— again Davenant the pzincipall, foz his whole Judgement being 208. 
poun 


Norris verſus Staps. 


C i 
— Paſ. 14 Jac. Rot. oy. 


wo — Nom and Truſſell Gardtans and the Fellowſbip of the weavers of Newbery 


of them. 


bought an Action of debt of five pound again Scraps, t declared thatNueone 
Elizabeth incozpozated them an. 44 by that name, and gave them power to make 
lawes rationi conſonas, andnot contrary to the lawes ſtatutes of the Relame, 
witha P2oviſo to the ſame effect ; and that the Naeene by the ſame letters 
Patents did oꝛdaine foz her, her heires and ſacceſſozs, that none ſhould exerciſe 
the trade of weaving within the laid Towne,ercept he were firſt admitted there 
unto, by the Oardians and ſoctety of weavers. And then ſhewes the Act of 19 — 


— - — 


Norrti verſ.; 
Staps. 
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: 
7 


nihil deber, and it d fo; the plaintifes, and 
was given again® them- quod nibil capianc 


28-4 | 
1 2 


lt 


tauſe whereby 
wt to ſhew how they were incozpozated, fed 
whe like of Cities, and the plea mihi 


l 
1 


natorall 
of the Reaime as 
— — 
letters Patents of incozpozation doe make 


generall liberties of the people, which is fit to receive a determination, Foz 
runs thzough the Realme. Bat this point was not ſpoken to at the Bench, 
i not neceſſary but reſerved till any other action Gould require it. 
- Dbſerve theſe degrees in the conſideration of this caſe. 
Fett, the common law did not fozbid any man toererciſe anp trade, were ho 
trained oz not trained to it, oz to exerciſe moe trades then one. But if any man 
nofeſſing a pablique trade, would perfozme it falſely, oz inſafficiently, he wert 


Secondly, that the law as it now ſtands, fozbids no man to uſs any 
Nidately, as to be a Tayler in my houſe, oz the like, foz that is not a trade, 
Service, that is at mine owne perill, be it ill 02 well done. 

- Thirdly, that the law (as it now ſtands) fozbids no man to exerciſe a 
publiquely, that bath been an Appzenttice to it whereſsever. Mee the caſe of the 
Tayloz of Ipſwich Co. lib, 11. 53. The ſimple incozpozating of a Towne 
doth not dꝛawe by conſequence a pecul tar trading to that Towne with an ex- 
daſion of Fo:rainers ; ſo then it muſt be the ſpectall law oz ©zdinance that 
mat wozke this effec. | | 2 
Now of that the things conliderable in this and the like cules, what Societies, 
| E 3 Companies 


LIT of 
2385S 
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almer ver. 
Pope. 


Don Alonſo verſ 8 Pal 


Cornero. 


Admiralty. 


Vide ſupra. 


| Me .9 Jacs Palmer. libetlevagain® yg I that it was agrag ene 


ompantes o Colle daes of mon 
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1 enen Why fo; ee 
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Dor Alonſo Verſis Cortere." "514.9 #2 211:08) as 


* Mic. 9 Jace "I: bY 2 
On Alonſo de — hy the mg of pic hk 
Admirall C duct agakiſſt ue CD ¹e⁰ 


os. of Ca 

. 
Bat 

K ² nn oy re erm any 


— opener pre oor ond law. And though Wien 
wers not named in 


Pate vetl. Pope. 


them ſuper altum mate, that Pope certain 

agreement was after put in waiting in tho Paztof Gado in the roaſt Bitbary 

— DIE ſuffered tho lugars to” des ſpopled ſuper altum mate * 
War. 

Houghton Her jeant ſaggeſted that the Charter party was made tr the nt 
of Gd, apon the Continent of Barbary, wherenpon the Court reſolver that a 
p2ohtvitton lay; vecariſe the oʒigtnail contran though it were made at ſes, jo Bas 
changed when it was put in w2itiag ſealov, which being at land 
zoriſotcaton as to that voin bat if.it had been a wziting only without 
hav made no change; now then if thy contract were at land, thoogh the bzeavy boat 
ſea, mich ats two ſeverall acts, pet becauſe theſe two maſt concurre to mas 
cauſe of the ſuit whirh to tatire, the party ball be fozcod to ſus in tho Ailigd 
Court, becauſe that any the Common Law malt pzovaile againſt 
and Lawes ; and theſe caſes were cited foz the kings Court, incaſes! 
cent ton the Admin 48 B. 3. % 7 & Fitz. N. 118. 


6 * 1» Abionye ver(. G G * of Exeres-yerſ. =5 fi — 
Clifton. Lady Ne. 3470 


"And it is a generall rule ſoz Perchants, Embaſſavozs, and the like,who make 
pls, accounts, and other th foxigne parte. And foz the juriſdiaton of 
lty, ſee tempo re E. 1 Fitz. Avoury, 192.8 E. 2. Stamiord 45 E. 3. 
| und bert 
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aatrarp part, che ler os 
layes it on the ſea. And 3 it alſo not ſufficient fo3 the libell to lap it infra 


ſuc. mar. generally, bat it maſh b ſo laid as i n Apeare to the Kings Court 


to be ſo indeed. 
Wnt 10 High i! + ACHE EROS 9155 2£l 005 
* ' : © : * I 3 ' Verſeis * ; 6 Fe 3383 -- 7 
| 121 muy 20 Milde | 
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dimm of aflartare of lands the marriage .and 
— Ck and Ede ids by 
— — — this' the 
? 18060 — 
| ms 
1123 2g nme 
ee nean. 


CIaftice; and that Sir Thoms“ Lake 
that courſes, it was not agreeable to law, fo ef 


i 


| 


N 
f 


nuts. Yet wo agreed), — ths 
{f it were his Mues tes pennt to appoint die 
ſecretly what his Mig bneſſe ſhould thinks fit, and 
ſelfe to uſe as his wiſdome ſhould find canſe foz 


: 


; 
i 
5 


wall be done, eſpectally the perſons being of honour, and the matter of a mot 
ſcandalous nature. And it was therefoze agreed that either partie ſhould be ruled 
bythe Kings rule who ſhould be made defendants, And to all this tr Edward 


Coke being pꝛeſent, did agree. 
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2 Eule of Somers 
Leiſure. 5 Cale. j 5 


1214 Lord Chancellors? Hare verl. 
| Cale. : 


Lord (;bancellors Cale. | 


| Ow A come to the King be Alaps, bein of 'Srabrid 


2 
en $ 2 


Office of the 


— Ohn Hare and Nicholas Hare bis ſonne having a 


the Court of Wards 


141 . | | ( | | by 
u. that there ſhould be two Clarks to be named 
e et den re the Cant. 
(ing hear} | and ſeen the the (02 mer | 


| And the patents of the Cl | 
alone at the fir, others as this and 8 


Eule Samerſets Caſe. 


71 0 


be 
and 


Grant of li- T 
cence of wines 1 


Prices 7 Hicks? Cocks ver 
Wine. Caſe. Dauon. 


Prices of Wine. 
The 24 of Dec. 16. Jac, 


de Lozd Chancelioz, Lozd PalvieSeals; the Cbieſe Juſtice and my ſelle, Wines: the 
met at Yorke houle, to let pzices of Wine, to be ſold both in groſſe and by far. for ſeuing 
malle, either by Perchants oz Uintners, - = 5575 of prices of 
405 our power, of ſetting pzices in groe, Wete Was uo doubt, foz by fe Wine 

gat. 28 44.8. Raſt. Tit. A ines, wenre AnthozM#ed6hd that is in ce. But tyy We 
ntuile, it was queſftoned;fo there was one ſtuteſte m at purpoſe 34H. 8, 
which was temporary and dfſcottinged, but ane made; 7 1.8, 
nciting the ſfozxmer atate dt 34H. 8. bit "als im orptefſy Au of it ſelte 
in the letting of pꝛices, a well fd; retatte as in wrote By the Toto wert 
which at that time was not made c wn ey H. 8. N pt leqwenc 


mend of the next Pariiament, and then diſcontimitd: 


» a 
: 


Bat then the penalty mentioned in the ut. 37 H. | 
= — — r pes — 

d. Foz that ſtatute me Mme in groffe 
2 'ionered li by rei, bt at 


the 


| Hicks Caſe. dg) | * Starchamber 
- P.16 Jas — 3 * 
Oer a letter cloſed and ſented ah te it Biptiſt Hicks which was in bib ragt, 1" 


vered to his hands containing many deTpightfull ſcandals delivered irbnicè, I ers 
wlaping, Yon will not play the Jowe noz the Hypocrite, and in that ſozt taunt 
ing him fo2 an Almes and certaine good that he had done, all 
which de charged him to dos fog. value glozy. Whereapon Sir Baptiſt Hicks 
ind him in the Starchamber. And now upon the hearing it roſol 
hoagh it were not pꝛoded that the defendant dad any way pabliched 
Court would hold Plex of it, and ſo did, and fined the detendant and ſe 
— — og to make dis ſ1bmiſſſoh td Dir Baptiſt Hicks in Chea p- 
;yet an action of the caſe will not lie in that caſe ſoz want of publication, bi 
tho King and Commonwealth are intereſled in it,betanſe it is a Pzovocatton to 
achallenge, and bzeach of the peace, | 


Cocks Verſus Darſon, 
Hill. 15 Jac. Rot. 519. 


upon not gatlty, becauſe 
directed to move the Court 
lde. Beanes 
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Cen ancy by the Curteſie wardſhips, and the like, are not wit 
Tenanc ' dont ſpectall 


Bidwell Verſus Catton. 
H. 15 Jac. Rot. 1765. Cale | 


A ſſum pſit in Idwell an Attozney, bzought an Aa ion of the Caſe againg Cattonerec; 

— v0 9g Rove, nd — — mos in — Terme 14 hc 

of c A an | aga eve fato; M . 
l Tee se e knowing of l. in confverat — 


of Agian would nt lye again an — becanſe 


gave judgement ; Foz Ert, ſuits arenot 5 

argues Cauſe in that he deſired — 

Secondly, though this did not — en — the da — 2 
| adilcharge of the Aa 

a lofloof the w3it, and a delap of th fait, which was both benefit ate u, 


lolle to the other. | 
p20miſe fo build an houſe; & to 


, ft was agreed, that tt the. Teftato; 
Collaterall Ac that an fit upon that will not lye again 

of debt would well ly againf the 
Teftatoz foz this fifty ſhillings being a ſumme of monep dne upon a Contract 
in which he recetbed quid pro quo;foz the fozbearing of a ſuit is as beneficiall in 
ſaving, as ſome other things would have been in gaining. And 17 E. 4. IIa mn 
me Corgi many Games -po0ze man, he ſhall have an Acion' of 


Smith & Vxax, Verſ. Stafford, 


| Hill. x5 Jac. Rot. 926. 
Alſumpſit by a A Ndrew Smith and Anne his wife were plaintiſes aga inſt Richard Stafford 
man to a wows Erxecatoz of Jeremie Stafford and declared that upon ſpeech of marriage 


roleave her 3", Dad between Anne and the Teſtatoz,he pzomiled that if ſhe would marcyhim ano 
—— de dyed beloze ber, de would leave hertwozth an bundzed pound, and then lapes that 
and theymarry. e did marry him, and that he dyed and leit her not wozth andundzed pound: upon 

Non aſſumpſit, and Uerdic fo2 the plaintife, it was mo bed in arreſt ol zudge⸗ 
ment that thepꝛomiſe was releaſed by 
objeded, that this Action could not ri 


ved whether 
this action 

would lye a- 
gainſt the 
Executor. 


the 


Crookhay verl.? 
Woodward. 5 


the perſon lyable) though it were true that the ation was not accrued in his 
time, and though by this meanes the pꝛomiſe maſt be ab initio, (as a like bond 
ſhonld be) inurile, which moved the other Judges to be of another mind. Bat 
ths Rules of Law muſt not be gulded by the imp;ovidence of others. 


Crookhay Verſus Woodward. 


H. 15 Jac. Rot. 2001. 


Crookhay bzonght an ad ion of covenant aga inſt Woodward, and declared 
| the defendant by his deed ſhewed in Court did covenant with him, 
that he would ſatiſfis him all ſuch ſummes of mony ic. as ] oſias his ſon the plain- 
tifes app2entice ſhould imbezel from dim within thzee Months aſter Requeſ, 
and then lapes the imbezeling and requeſt, ic. The defendant pꝛayed oper of the 
- deed, which was entred in hzc verbo, and there the covenant was to fatiſfie within 
thzee months after and due pzoofe made of ſach wherenpo n 
| thodefendant tooke tue, that Joſias the Appzentice did not imbez(ll, and it was 
foand len the plaintife, to the damage of And now it was moved 
in Atreſt ot judgement by Chibborne, becauſe if appeares bp the entry of the 
deed, that the plaintite ought not to have bzought his action till the thzee months 
were incurred as well after pzoofe as after reque® ; whereas the plaintife had 
-aherred no pꝛoole in the Declaratton : and this exception was allowed as 
efecaall as it the defendant had vemurred ; fo; the whole Cafe appeares to the 
court by the whole Recozd whereof the deed entered is part, as fully as it it 
Bat the great queſtion was, How this matter of pg ooſe ſhould be underffood 
Law, whether a pꝛoole in Court, judiciall, 02 pz 
i ſhould be made And firft, it was agreed by the Court, that the wozd p2oofe 
generally laid, ſhall be under ſtood a p2oofe judicial, by Jary, confeſſicn oz 
demurrer in Court; It was alſo agreed, that if the ſozme of pꝛeole 
were appointed in the wziting | otherwiſe, thatſhould p2evaile, as in 
Golds Caſe ſupra, o; if it were upon "made by cextificat, as is uſed 
foz Travellers; 0z by witneſleg -befoze two Aldermen, oz the like; which op- 
peares cannot be judiciall : which pꝛoole hall be ſet down in the Plea, with all 
the circumſtance, and then it ſball be put in diſcretion of the Court, to judge 
whether that pzoofe were competent accozding to the meaning of-the witing. 
And ſo no new pꝛoole ſhall be made in the pꝛeſent ad ton, and being bzoaght be. 
foze he ought to have remedy he can have no judgement as in the Warranria 
\Charcz he may. Bat in the pꝛincipall caſe, becanſe the wozd pzoofe is left at large, 
and may be made in Court judictally in an Action bzought againſt the Appzen- 
tice, beide the Action bzought upon this Covenant made by another; it may 
tery well in this caſe be taken of a p2oofe by fryall in Court, and ſo is every 
wap againſt the plaintife, that hath bzought his Acton of his owne ſhewing 
befoze he hav cauſe, and ſo is jadged againft the plaintife in this Caſe. 

Note that a Warrantia Chartæ, 03 a Writ of Peane may be bzovaht befo2e 
the party take loſſe ; but yet he hath Canſe of that Acton when he bzings it, 
which is that having a Warranty oz Acquitall he ſues Quia timer to eſtabliſh 
de ſame by judgement, to bind the land of the Watrantoz ac. pro loco & tempo- 

te; which kind of Action ts but pzoviſtonall, not pzeſently remediall, but after 
by ſcire fac. but the Aa ion of the pzincipall Caſe be ing remedtall and like unto 
—— of a pzoofe, of a ſurmiſe per Teſtes, the Court judgeth whether it be 

cient oz not. 
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Obligation. Marley Verſus Beckwith. 
Hill: 15 Jacobi. Rot. 931. 
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H. 15 Jacobi. | 
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| | = | int ſhall dat | Colts en the Nor -foire; the Plaintife 
| 355 den api erg re bo ne upon bis Nor- 
bt ſue with more ſafety, where he had leaſt canſe: And fo Colts — 

. | | | £e was no 
* * cauſe ol ſuite. 
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Sergeant; Paſche 14 Diſmes for be 

| dn of Mottes- Tithe of Wil- 
| lows,and aver- 
were of 142 


Blands Caſe. 


m eee. 
. Bland bz an Action of the ' A. B. | . 
Goh indicted fe; felony at a Seen e e th 
CITY ep net OA CARGO judgement — 
Eapod, becanſe vorrement ut : Ktoned en 
inn the very woz ds, becaule an Indictment is n WM evening the 
* * | indicted, 
Crittalf Verſus Horner. I 


l Rireall bzought an Acton of the Caſe again® Horner, | | 
| — * * carried themome to bo 80 05 had 
te odioutneſte of the infection, as a leper. See Pons It's 
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 Claſebrooke Verſus Liveſey. 
Battery. _ 16 Jac, Rot. 2313. 


Wrenhams Caſe. 


Starchamber ' 
generall infozmed- in the S 


- 


This 


'_ was, TY.i6 las. . 


Same Imped. c, ne Needler Wiacheller, 
wi." + LNam | ey in the County 


F 
| 
] Ht 
JHA 


fi 
by 


c« ad quam, &c. by divers meane conveyances io ene 

« that dee the ficlt of January 1601, did grant unto 

te &boldance of the Uicarage ; who granted the ſame 
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Charch became void, by the 
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cc the death of Browne, the King pzeſenfed him the Defendant : At — 


r 
+ Mad J amof opinion that Briſtow was ſeiſed a fs, and conformntty that 
eee ought t0 be given (oz the Pininftte. 


; K the conftrntion in the dings gran ere re, and good 


by Ion 
br ———— PU IANs ile vs. 
| 5 —— ies 


tneither to be — r 
ration coma 2 
— I — __ 
E i the Gf point, te Cty is, That Soul and his wi grant the 
—— 2 —— 10 Maii an. 31 t ad har 
Letters Patents 21 2 did dew thts 
— 1— the 
— —_— 75 . Horſham, &c. gen 
— Wgranted by thew ſaying 
'Themafier 36 Juli 4.1 ho ta was eee — Aarne "Sombnet! and his 
— opinion tat then thee ttt 
tchnowledged, noz inrolled at the time of the grant made no nl i 22 
relation of the inrollement orange ag eto Law the conſt- 
deration true in effec and ſafficient, as touching the 
King not deceived ; EEC No told, 
the King is decetved in the real conſideration that moveth a cauſeth th 
F02 whenthe Ding makes a grant by tho word cx mero motu und yet 
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222 Anne Needker verl.. C 
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dt. Aa 


1 | a. 
reall conſideration moving his grant, which is lalſe Now (ſmcetheſe 2 
warten and cannot Cqnd together) the Lato ſhall judge upon the expzeny ng 
deration, and (ball not regard the clauſe of fozme ex mero moru.which is Clin. 
ſula Clericorum, bnt ſhall reject that, as the Court doth the opinion of the Jury, 
when they find the tac and conclude upon it contrary to L am, as in Aymy Tor. 
ſends cale, & 9 H. 6. — ſon fait. — gots | 1200 2 
as Nau ton the canſiderat ions, thep may be falſe;and yet not defeat the | 
— * conlideration of monep patd, 03 —— ſervice, 37 H. 8 B. — 
Grant at large. D. Saviours caſe, Coke lib. 10. 678. (PL 1 | 10 
T'be realen is not, becauſe the King is not deceived verbally, but becauſe the 
Law doth not eſteeme ſuch a deceipt, ſo weighty.oz materiall; as to deftrop the 
grant, much lets here whero the Bing is not deceived at all in effec: Fei thy 
King-hath the Perſonage of Horſham, &c. and that by the grant of Southwell, 
N the Kings Ozant, and muſt be ſo pleaded, as mate, 
Io. Maj. 
lacollement of - Andthough it be true, that it was not complete, noz perfeced fo; want of in- 
a deed ro the rollement, at the time of the Kings Gzant, pet when the inrollement came upon 
King, howit tt, it takes his effec, neither from the intollement noz by it, bat from and bythe 
relate. firſt Act; And therefozs between the parties it ſhall bind to'ull-purpoſes'ab 
initio, this be in a collaterall reſpec. | a 
And t , J amofopinionf that it I give my land to the King by deed und 
after chargo the land, and thep I levy a Fine tothe King of the ſume land, und 
then the deed be inrolled, the King wall hold the land diſcharged. And 
Hinds Caſe is not like, foz there the latter convegance p3evailes becauſe it ertin- - 
guiſheth the uſe, without which the bargaine and ſale. wozks not. @01 Hen.7.31 
aFeoffement is made to one foz lite, the rem.to the Ding the rem ſhall tischer 
though the inrollement follow long after. So in Hall and Winckefeilds cafe; a 
Recogniſance acknowledged befoze me, in the vacation at Sergeants Inne, 
beeing inrolled the Terme after was ruled, to bind from the acknowledgement. 
0 P. 1 5 Jac, Bull fold to Dimmock the Panoz of Pipe, Dimmock dyed, then 
the deed was inrolled, yet it was reſolved that the hetre ſhould be in ward. 
Do upon the Caſe of 38 E. 3. 11. ola Feoffement within the view andentry 
alter; and Bullocks cale, 17 Eliz. of a Feoffement of lands ancertaine with 
election. Foz theſe are not, noz cannot pzoperlp be called fictions of La 
are reall Aas, compounded of ſome ſimples, which make not a complete 02 in 
Aa. till thep come together, and then they make one perfect Ac wozking 
their nature ab initio, even as others dos that are in their nature ſingle : 
thoſe things are p2operly fictions in Law, that have uo reall effence in 
own body, bat are ſo acknowledged and accepted in Law, foz ſome 
poſe, as Littleton cir. releaſes. Þe that hath altened hanging theWrit, may as 
long as that wzit hangs, accept a releaſe of the Demandant, ſo may a vouchee, 
after he hath entered into the warranty: Foz, though they be not tenants, pet 
the Laws and the parties have allowed them as tenants, intet ſe, fo; that ſuite. 
So 38 E. 3. 29. an inlant in ventre fa mere map be vouched. | 
Stat. 31 H. 8. But if the husbands grant could not be made true by Common Law the Stat. 
of 31 H. 8. of Monaſter ies could not help, becauſe that grant by the husband, 
was made, as in the caſe appeares after the Parliament began 28 Aprilis H. 8. 
and the Statate only extended to grants made and paſed ſince 4 Feb. 27. Eliz. 
which muſt be underſtood, befoze this Parliament 3 1 H. 8. foz it ts true that all 
Acts of Parliament have thetr effects from the beginning of the Parliament, o 
ſeverall ſeſſion of Parliament as it is reſolved z H. 8. B. Parliament 86. and in 
Patridge and Crokers caſe, Plow. 79. except the Ac it ſelfe appoint another 
terme, from which it is to take his effec. 
But the Stat. 34 H. 8. will help it, fo2 that extends to all grants made to the 
King, from 27 H.8, till that Parliament and ſeven yeares after, and helps 
(among (ff other things) want of inrollement. 
Again@ which it was objected witttly by mp bzother Finch W 
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75 of Letters e 
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ot the expzeſte legall intent; „ N the 8 
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Lath, & i orantia Jacis non excuſat. And 4. caſe 
wi the ft g had ſaiv, Southwell and his wite have mabe me a grant, 1 5 
u ndeed void in Law, as to the wiſe ; yet in conſideration that they have gran- 
led me the land, J grant unto them the Parſonagoof Hrly, &c. 

To this J anſwer two wayes. 


his grant is in Conſidetatione ptedꝰ Rectoria de Horſham, & c, per pred 
well and his wile, cidem nuper Regi dat. & conceſſ. 0 it refers to a 
— 5 tn generall wyich might be by fins and not by deed at all, much leile by this 


35 ſetond anſwer is, That though the King de deceived but in Law, 
that will not pꝛeſerbe the grant; Foz it is not only the fraud of the ply! 
ſriſtrates the grant, as a pu iſhment of his deceit : But it it appeare in the body 
of the Patent, that the King erres in his jndgement to his — that will 
make the grant void. Therefozs 


wite DIF- had no eſtate 
of ** all, nor had 
ine deen dowable, 
Im of opinion 
ber void joyn- 
ing could not 
have hurt. 


4 The King in his 
Patent deceived 
in his 23 


Firft.that toꝛ ought appeares to the Court, the King fs deceived in the Fac: Fuſt anſwer. 
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Biſhop of Wincheſter, 

©" Therefoze 18 Hl. 8, Brooke Patents 104. If the King gives lands to 8 = 
beires males, it is judged in the @xchequer Chamber to be utterly A 
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ng bad recited his div 
King d pe. 
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and it was holden that this grant was good in Law, to paſſe : 


0 24 


of Regiment, 
wealth inclades 
all pzivate ſocieties. . | 
Tu regere Imperio populos Romane memento, 
| Hz tibi erunt Artes, pacique imponere morem, | 
The wives As touching the meaning of the Statute to this purpoſe : The purpoſes of 
grant nor made theſe S tatutes were to effabliſh convepances to and from the King, accozding to 
ood by any natarall equity ſecundum zquum & bonum, which is Lex legum, without reſpea 
—_ to legall ceremonies. Bat it was never meant to inable thoſe perſons noz their 
grants, who by naturall defects oz diſablements, were either by the Law of Na- 
tare oz the Law of the Land diſabled to grant. | 
And therefo2e if an Idiot, oz Lunatique, oꝛ an Infant under ſeven yeares of 
age had made a grant to the King, this Statute had never mate them good, ſoz 
jura naturz ſunt immutabilia. And pet it is true, that it any of theſe had levyed a 
— Fine to the King, this had bound, even without the helpe of the Statute. And 
ue immuri®*- Mary Partingtons caſe, Co. lib. 10,42. it binds them alſo foz the uſes thereupon 
declared by their deed, as being a part of the operation of the F ine. 
Bat note the reaſon, which is not becauſe the Law binds ſach perſons, foz there- 
in Jara naturz ſunt immutabilia ſtill, but cleane contrary, becanſe the Law finds 
them perſons not ſo diſabled, noz admits the averrement of ſuch diſablement , 
becanſe it is certified by invincible and indiſputable credit of the Judge, that 
they were perfect and able perſons, And ſo here is a Law of Policy that 
doth not cancell the Law of Nature, but doth only bound it in point of fozme 
and circumftance, it be ing better toadmita miſchiefe in particular, even a 
gainſt the Law of Nature, than an inconvenience in generall; and it is not the 
Law of Nature to admit any impꝛobable ſurmiſe againſt Authentique reca2d 03 
evidence. And though it be true that the age of 21 is not ſet foz grant by the 
Law of Mature: yet becauſe that it is by the Law of the Land, ſef as the terme 
and period that the Law of Nature judgeth of diſability of pinozs, to give 03 
grant; all Statutes of this Land, ſhall be judged equally in the favoar of Pinozs 
even to that age, in fmitation of the Common-Law ercept in ſpectall caſes, 
ſecundum quid, as an Infant fo contra fo2 meere neceſſities, and the ageof 14 


foz 
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in the heire in ſoccage, and the age of 1 2 and 14,foz marriage of male and female, 
and the like. 

- Go then it is apparent, that it is no Argument, that becanſe theſe might by 
their grants to the King, have bound themſelves ſome way, that is to ſap, by 
Ftne,that therefoze by what way ſoever it was done, this Statate Chould make it 
good. Sven ſo I ſay of a woman Covert,the Law of Nature hath pat her under 
the obedience of her hasband, and hath ſabmitted her will to his, which the Law 
lets, Cui ipſa in vita ſua contradicere non potuit, and therefeze will not 
vnd her by her aas joyning with her husband, becaaſe they are judged his acts 
and not hers, ſo, ſbe wants free will, as the others want jadgement. 

7 E. 4. 14. the wife being ceſtuy que uſe, hee and her husband ſold tbe land, 
ke received the money, and they both required the Feoffee, to make eſtate to 
the vendee ; and pet ſho after her husbands death was relieved againft the Fe» 
ee, and might alſo againſt the vendee, if he were p2ivy to the uſo. 

Pet note that this was in a Court of equity which judgeth ſecundum 2quum 
& bonum. Note a conflict of two Laws, of Nature and Cquity as it were, but 
the one is pzedominant. And pet the Law of the Land foz neceſities ſake, of 
Commerce and the like, by a Law of Policy, makes bold with this Law of 
in a ſpectall kind; and therefoze allowes a Fine levied by the husband 
and the wife, becauſe ſhe is examined of her free will jadictally by an Authent icall 
perſon truſted by the Law and by the Kings Writ and ſo taken in a ſozt a as ſole 
woman, as alſs when ſhe comes in by receipt: Bat this being bat a fiaion 
Law maſt not be extended beyond that, that the Law hath granted as a 


piviledge, 

Nap moze, t a woman covert levy Fine alone, as if ſhe were ſole, this ſhall 
td ber fo the reaſon beſoze given, that ſhe ſhall not be received to ſap ſhe was 
avert, though der husband ſhall ; and may enter and reſtoze the land to himſelfe 
md his wiſe both. 17 E. 3. 52. 7 H. 4. 23. Co. lib, 7.f01,8, Coumteſie of Bedfords 


aſe. 

Bat no man will ſay, That if a woman covert would without her husband 
make a wziting of her Land to the King, and acknowledge and inroll it, that 
this would be made good by either of theſe Laws, becauſe it would be good 
br Fine, it her busband impagne it not, even ſs the reaſon holds not in 
other caſe. 

By the cuſtome of ſome Cities and places, an Infant of 15 peaxes (foz in 
pleading, an age certaine muſt be ſet down, and not left upon telling 12 pence 
qmeaſuring a pard of cloth, as ſome books are, that the Coort may judge it 
mage of diſcretion ; foz Cuſtome muſt not dep2ive the Law of Nature) may 
make a Feoffement of his land lying there, 6 E. 3.4. 13 E. 3. Fitz. Dum ſuit 
infra ætatem. 3. 

Bat it ſuch an Infant would make a grant to the King by deed inrolled, this 
dtatate would not make it good: So if a man and dis wife paſſe the wives 
land in London, and ſhe be examined (Note, fo; elſe the cuſtome were void fn 
Law) it binds her by the cuſtome of London. But if they would grant thett 
— — the King by deed iarolled in the Chancery, this Statute would not 

good. F | 

Foz, where an Ac is made good by cuſtome, if that be not purſued it ts all 
one, as if there were no Cuſtome. 

To conclade,as this Statute doth not confirme a grant made of that, that is not 
the Gzantozs to gtve,ſo theſe weake perſons are owners of the lands to hold and 
retaine to themſelves, but are eſteemed in Law, as not owners to give them a- 
way. And therefoze it was a needlefle explanat ton in the Statute of wils that 
Idiots and the like ſhould not be enabled to deviſe, 

Bat of a grant by tenant in tayle to the King, the reaſon is otherwiſe, foz 


thero ts no inſufficiency in reſpect of naturall defec, but a reffraint by a Sta- 


where 
wives 


tate, where the Common Law did inable. 
The objection that was inferred out — the ſaving of the Statute, 
q 


— —— —2———— — — — 


Cuſtomary 
Law, 


Anne Needler verl. 
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wives were excepted, that thereſ0ze tber wers meant to be bound, moves mes 
nothing: Foz (beſides that it is a weake implicite and indirec inletente to 
let in ſp great an Abſardity and incongraity of Law) that exception doty not 
reachanto tho wives that are parties, that is, to ſuch as joyne in the grant of 
thoir own eſtates, but to the wives of the parties to the grants, that is, yaving 
nothing. but as wives title of Dower, which being a ſmall thing and caſaay 

they were content not to free the Kings eftate of ;the wozds are(other thay the 
parties their hoires) and wives. So they pat the wife in tante with the 


heire. - 

Not then if this conſideration be faulty, as concerning the wife, it will be 
cleare, that the grant will bo wholly void : Foz, though the conſideration 
conſilts of divers things pet it ts one entire con(ideration;the King conceiying 
that ba had the whole eftats both of the wife and husband, wherein he ts dete. 
e the whole, like 
» Sta etz 03 Pbligation were read to an unlearned man, as under a cop, 
dition precedent thas : If J. S. and his wife convep unto pou thett eſtate, then 


Boles that 
in all, M. 1 5 Jac, Rot. 755. CR Swaynes 


conſequently the King was p2ejudi- 

ſo bis grant were cleat eiy votd by the rule of the 
be not made good by fo2ce of theſe Statutes, ox one 
the conſideration were totally and really telle as 


tis made good not by the Statuts of 34. But J 


by the Statuts of 31. Not by 34. becauſe it cores but cer- 
-recitall, non-recitall, miſ-naming, and the like, 


I 
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Ai 
Tt 
82 
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is not a generall Law in this 
of this Law that makes grants 


o 
$ 


rights. 
| did onely extend te Pon mere 
8 and. Advawlon of Hoclcy is neither pleaded n03 


e foze pon map plead inter alia inactitatum fuir, which 
you cannot pleane in caſe af recavery, becaule it is ons intice body of Ratnd, 
pon ons Dziginall, and ending with one judgement, which neither is 

no2 can be dibided. 
And the caſe of the Chancellez and ©chulars of Oxford ö 


*«_ — — 


e 1 229 
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r I 

as concerne 

3 Ang We denen f is U 

tis too mechanicall and labours moze of a Perchant than a King. 
As to the caſo that hath been cited 2 & 3 Pb. & M. Dyer, 129 

e and Heydon, where in Afiſe, iſae was taken lands were te 

- fained in Letters — togs) which by the Common L 

tained; but by the Statute of - 4 H. 8. were contained. The'Juftice of Af 

—— being not pleaded, to be gtven in evidente to t 

Jury, whereapon they found that the land was not | 

attaint was bzought, and the Court would not ſuffer that e given t 

evidence-to the Gzand Jury, which tas nt given nr evident fo | 


> Won hiscasIhold that th Juftices of the iſe dfd 


fit be given in evidence to them, . 5 ledg 
and pzodaced, it it make to the iſſue. But pur” ut 
arm — not 2 d: OE f 
lkeerroz was antient, that a ſpectall verdict coutd-not be found; or 
generall ue, and if this were a ſpeciall Statute, then er biden of * 
Rac nt given to the fg r, as ot any other rot Fin 0 
dnot g wn 
Bat if it were a genet all Law, pet the Judges did difereetly and canteibats 
to harro it to be given in evidence to the Gzand Jury, ein the Cor jut 
1 thats See \ 
cealed from them - Bat legally it wifl be hard to quit a Jury 
the Law either Common- Law . Stat. Law, 
to take knowledge, and whereupon verdict is to be 
begiven to them oꝛ not. As it a Feoffement oz d 
petuum, e lee 
oainft the Law, they ſhould be ſubjeu to an Attainc, though no man d 
them what the Law was in that caſe, . 
. lor am hereto remenies ot thi 
made by the K ing touching Ponaſtery lands, and therefoze remedies 
caſe. F anſwer it two wares. 
Firf, that the — wy Next 


. 
02 5 p20 
(len fo it is) which gives colour to-the objection, yet the clanſe fo the K 


flearely of grants of all kinds of lands to him, and obtained of divers and lun · 
dzp perſons : and therefoze the other clauſs ought in to be as large. 
And that other clauſe fo2 the grants to the ſabjec, is allo clearelp generall. 
and hath no re-ſtrictibe concluſton fo Ponattertes, as hath 1 E. 6. chap. 44. of 
Chanteries, which is expꝛelly of grants, to PTY the Bing, of wor * 
9 3 
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ly, and theratoze obſerve alltheſe parts of ine Stn 3; . b. 
mnie te bo perfected are ſaid te be under the great male, Buche 
d ſeale of Tat of Angmontatlons, nc ug lene way ve 
| itaments of kind, nature, 63. 
& want of finding dt c Cin, 
Lewy — 4. Whites 


is, that though the 
ret thep 


areata Duoition, (after objegians removed) is this; 
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5. #0 len tho hebovis of wen errang With as green xe 
— and rathet to — etothe den. 


| the Dings pant the recitall is an of things te 
rn fog money paid, 8360; land, 0p piher rreomponce gion 


c. 
On the part of — — SE eat 
as otherwiſe —— divers and nn tenſidesaetu, 0 


7 — — — — 
2 uv ofthe Purview foz tho King tobe cared though it . 4 « 


as J have fatd. CEN 


| owl cn — there nroms ͤ—— 
ought 


iow, lo the cure, neither doth:therecitall rely only upon particular 
the Kings Gzants, bat ſaith { fog the avoivingof the Kings 
und the contents of the ſame, many queſt ions might be moved oz in 
recitall, nonrecitali,tack of tngatlitiens, Kings fitte 
been found ] and then hath thisgenermiclauſe and To; dtvetau u 
and ſurmiſes, 4c. ] aboit'the'wozns tn vibe it ae tn 


ip other ſogge@ions and 
the ſaid Letters Patents, beaccozding e t gw eng 1 


——— 
the Parview pared that the Art- 


nd, nnd rye rtrwp ery —rargmeoy oe do 
contained) mall ſtand and be good, ofeaeall, d lee tn Law to 

any ot bet licence ofthe King, 

— perfons, Ke. fo; any thing contained 02 to be cento in 
CE OG CONN 


any wtſe notwidchKtanding. 
Lon both ſaviagot dens be ele thn th wing, dis 
and ſacceſo2s, the Governs2s; 
and fucceſſozs ; —— — — 
in this part an erruton of a Late of 
. iy regs 
— Juris Pofirivi & Civitis, that ——ů 8 


—— 02 — —— 1 weich ore 
tatitutton of naturail equity, ep arent ter ot — 
tur und ſubſtanta of every Gzant, being nothing eiie 

owners will, to transferre that that is dis to — 


delects of tone ſozmes, was the Statate. 
Ot this kind are au thoſy which I will recite, which I ball {arvgative 
mus, which are only regarded in the Kings Gzants fo defence againft abuſe 


md deceipt, wbtch in the like caſe of a ſubjta, ure not neceſſary, 
Ot this lo2t are non recitall and i- retital of Lenſes, which in the Kings 
caſo is made a tant. becauſe the Law requires not onely onely that the King be not 


wmif-infozmed and decetved, but aiſo that ys be truly and 
the eſtate that he giants: And this may be remedied by n 
— re. lb. 
aun common erpertenct teachoth. Foz indeed it (6a mete legall 


There are other P2eroaattve foxmes (len hey take no effec befiveen ſub- 
jects) that are of moze (mpo; tance, and therefoze may be ſaidin ſomeTozt matert: 
all, W, though in reſpec 00 the Sxand oy tre not tho very ellenes ol it. as un- 
true ſuggeſt io is and antrue conſiderat tons paſt᷑· 

As if the Bina doe grant the Mano; ot S. reciting it to be of thi bale of 
. twenty pounds oz to have come to him by attainder,oz to be concealed where it is 
of 


Falſe ſrogett]- 
ons, and Fife 
conhderations 
not cured by 
Non obſ tante, 
but by this ſta- 
tute of 31H. 8. 


— 10s pr 
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r ynechaſe.that ia mec, = 
of the Realme, and is not bother by a Nor-optiante, b tt. 


4 — — to an ignozant —— 
poves exptellp his-will, not to concarre with the Au, which tho ü an o — 

So thole being fozmes of P2erogatives,”I hold theni'cleatlp twp... 
hamatminge his Statute, the enther tocanlothrpits within qe 


tee Aa | |. - + 2" . err 
ſo that conſideration mas no maine requiſite Without con. 
Gzants make los arent de Ltataſs, 


Hert it mentioneth 


eee 


make 
woods Carre 
ib, we nds 7 2 1 


done 92 money paid, (as | therefoze 
tions meant: Foz li had been in vatns to make a Statute to amend 
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What faults a 0 
Nen. abſtante in gelt ion t b 
the Kings Fa- and the benefit was of ſmall 


ar obſtance (which 1 


whereby 
ths 


p = Needler verſ: 5 
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the Kings title is found, and botoze whtch though the King have a title, yet the 
und is c iti he ſabjecs, as where the Kings tenant is attainted of felony o 
Creaſo1, at the making of this Statute of 31 (fo2 it was 33 H. 8. that gave 
the ing actoall poſſeſſton upon attaindet of Treaſon) 9 H. 7. 2 Plo. Com.477, 
Nichols caſe. Cok. lid; 5 Pages caſe. 0 here (oz the benefit of the G:antes by 
this Stat. tyat is made the Kings to grant that was not dis fo; himſelfe to te- 
taine. L-ike unto the Pzoviſton of 1 K. 3. of Feoffements by ceſtuy que uſe , 
to give that which indeed himleife had not; The other Office is but to ſurvey 
and know what the King alreadp hath. | | 

And to concluds, Note that tho Statate meant to bind the King adſolutely; 
in it makes the Gzants good againſt dim, his be ires and ſacceſ93s, and in the 
ſaving, exclades them as fully as it doth the Abbots, and P3fozs, and the Fown- 
ders, Patrons, ec. which the Stat. did atterly exclude out ofall hope. de 

Pet are there caſes that may ſeem within the wo2ds of this Law, hat ars 
not within the remedy : And therefoze though I have veltvered —— 
that conſiderations mater tall that ars falſe, Mali not vit tate a grant de 
paſt : Pet if a conſideration be pꝛeſctibed in the futare, and be not peru, 
{ will avotd the Gzant, this Statute G 

As ifthe King ſhould grant his Yano? of D. to I. S. in confiteration that he 
ſhould within one peare convep anto the King the Panoz of Salc ; Nay 
moze, if it be in conſideration that he ſhall ſerve the King in any Office, oz that 
he hall pay unto bim an bundzed pounds, though theſe conſiderations in time 
paſt had done no burt, (as is ſa(d) yet in the fatore they are made mater tall, and 
xe oat of the meaning ofthis Stat, which only makev9goodthe Gzant, Accoyt- 
ing to the woz>s contained in it. | a 
Hon this, Wrorhs Caſe, Plow, 21 E. 4. 48, agrees that if it be a confidermi(- 
of lervice patt᷑. it is good, and needs no Averrement, co quod cſt libera ca- 
pella, but if it be co quod relaxavir, it is ofherwiſe, foz that is fo2 his ahn 


lage. 

And ſo temp. H. 8. Br. Nov, C. 368, the Ring gives land pro erectiobe Col - 
epi. & 38 H. 6. 34. Gzant by the King ad effectum, maehen d condition in the 
ſyturs, and that ſtands with the Gzant, and allows it good and perfect uf the 
leſt but after fozfeit by the condition, and therefoze ont of the reafon and mean- 
ing of this Statate. | * CUES 

On the other ſide by the wozds of the clanſe of G2zants fo the King, not 
naming of the Yonozs, ec. is reckoned among the faults that Mond be enrey, 
And yet J hold that cleare not remedied gent ally: Foz that were not only a- 
gainit natural equity, but againſt ſenſe to make that paſſe that was 5 
tioned, and to ſuppoſe a meaning without wo: ds, 03 perhaps aguinit 4 
munſafferable miſchiefe: And the makers of the Stat. ind themſelves | 
with this miſchiefe, and therefoze in a kind of {mplyed contradiceior 
upxeſly againf it: o, they ſap that the Gzant ſhall be good rotwithEmriding, 
not naming of any ofthe Hononrs, ec. compyifſed and mentioned in the Gzane. 
$0 it maſt be mentioned and therefoze cannot be annamed. Aiſo the wozds 
ws fo; the things contained; ſo the not naming cannot ſtand. 

Now to underſtand it not named, that is not particnlertfed, is vaine : Foz 
if the King grant all his lands, and tenements in D. it is good without quart» 
tyo; quality, 30 H. 8. B. Par. 95. ſoit is indeed but an overflow of wojds 
either not polF{ble oz fraitiefe. q 
- - Againe, J am of opinion, That a Gant of the Pane: of D. to the King 03 by 

dim habend, cum Sale, is dold oz S. ſo a Gzant to one in perpervum gives not 
ke by this Statats : Foz, though there be a menring in the latter caſe und 
wo2ds in the fozmer, pet neither are perfect and certaine, no2 pꝛoper fo make 
unt; Foz Sale is not granted, And fo if is a not naming in effex, and the 
dtatate ſaith, Albett the wo2ds 4c. ſo it ſenſible aud effectnafi wo2ds 
and ſentences. And tonching the other cafe, the favour of a deviſe is peculfar to 
that kind of conveyance. þ--4 
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bounty and liberality 

perſpicuons ; Foz this Statute — 
alter made to that 


pole lo; confir, 


put 
in d Alter kinn, as to the denefit of the ip 
a — lelle in latter times, as Pardons in Parliament at, 
doe, againſt 
And therefoze 34 Henry the 8. tbongb it babe a generall clauſe of all canſes 
— the King * Vet foz the ſabjec, it conclades onely upon the 
The Statute 1 Edw, 6, of Edw. the 6. ot 
cares onel 
) pet it doth not confirme the grave? 
tes, 4&5 P. & M. 18. & 43 
the ſabjec they 
that thep (hall te 


do ertend 
only to the Ktng himſelle 
the Kings aſe, (theres 


Replevin. Flear d Verl. Backervile. 


Mic. 12 Jac. Rot. 650. 
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Devon. 


i 


which 
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ting down of the 
fozme, ſach as by 
downe, oz | 
This was argned by the 
ET nuts were contre 0? 
the furtherance ice finall and 
acco2ding to the very right, 


which map be called inter 
foz of 


be confaſed and 


Demarrer is log fozmne, but he mag fe what 
fozme, that he requires. And ſo is © and 


matter and what is fo:me withs 
tat. beft erp;eſeth it ſelfe in this, Foz it 


ir, . members, which are membra dividentu. 


Setond, 


Heard verl. 
Basler vilr. 


Second, the matter in Law oz very right, Sci'. the true, mere, oz very right ; 
to which maſt be added that which the Statute addes, that this right accozding 
to which javgement is to be given, muſt appeare to the Court within the tods 
of the Recozd. 
os now whatſoever it is without which the right Toth (affictently appears 
tothe Court, it is fozme within this Law: And ſo è converſo whatſoever is 
wanting oz imperfect, by reaſon whereof the right appeares hot, is not remedt- 
ep as fozme mithin this Law. 

And therefoze if an Erecatoz o: Adminiftrato?, bzing an Aaton of Debt, 
and do not pꝛoduce his pzobate oz A dminiſtrat ton. it ts not holpen. 

Do if a man plead a convepance of a rent oꝛ the like, that cannot paſſe with 
ent derd; without pꝛoduc ing the deed in Plea, it is not holpen - Foz it is 
not enough fo; the party, to ſap that he is E xecutoꝛ, oz that Rent was granted 
to dim; bat the Court muſt fee and adjudge of it, oz els the right appeares not, 
and the adverſe party may cauſe the deed to be inrolted, which makes it a part 
A whereupon the Court (hall judge whether it maintaine the Plea 
03 not. F 

io if the meanes be wanting whereby the right ſhould be made to appeare, 

t ts uncurable : as it a man bzing an Aion of debt upon an Dbligation and 

it, bat lap it made beyond Dea 0 in no place, a generall demurrer ſerves. 


urpluſage, But pet becauſe it doth not 
-appeare fo the Court that he had right o2 cauſe of Aion without it, it is matter 
"nnd not tozme to ſet it 1 Court. And this is a caſe of 


caſe of challenge fog couſinage, 14 Eliz. Dyer 319-9 E. 4. 3 s 
that this is matter of Fac to be tryed by Jury, whether it were pleaded 
02 ſpecially : Os it is not like the caſes of not ſhewing deeds oz 
whereof we ſpake befoze, whereupon the Court is to judge. 

Wimbiſh and Talboys Caſe, Plo, Wimbiſh and 
to whom tho intereſt of the land did 
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it was objected by Warburton, that if the Pedegres had 

laintife might have pleaded a Releaſe of any of thoſe 
Baſtardy in any of, them: It was anſwered, that the traverſe of 
rent to Millington muſt have been the ine in both caſes, and 
ſerved, and ſo will, though the be not ſet down, © 
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digging a Peadow, to make 


8: 8 Timber oz other 
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an of Matt pes, thongh the 
42 E. 3. 22. 17 E. 2. 17 E. 3 Fitz. Waſt 118, 101. 
if the Lefſoz build a houſe after the Leaſe, the Leſſee is not 


like though it were no Maſt to opena Pine in this 

caſe, ag it wouid have been if the demiſe had not been of by ſpecial yoo: 
pet it is like a houſe new built, foz maintenance , the Leſſee can tell no 
imbor, and ſv mach wozfo, as a net houfe betters and increaſeth tho inheri- 
tancs, whereas the making and digging of pines decayes, and perhaps da- 
ftroyes the Inheritance of the Pine. And therofoze it is again reaſon to make 
one Waſt to maintaine another. And fo the difference is apparent between this 
caſe and the liberties fncluſfye of Poaſe-boot, F tre-boot, Bedge»boot, and the 
uke, which all tend to the pzeſervation of the thing demtſed, and Plough book 


; Vicars verl. Z Counteſſe of * 2:35 
Langham. d Shrewsburies Cale. 


———— — This was the judgement and reaſon of 
I did deliver at the requeſt of the reft of the jabges fo; us all. 
of the ſame opinton, though the Þtne had been open at the time of 
= and though both Lefſoz and Leſſee had aſed to take Tpmber foz thoſe 

parpoles ; Foz the Lefſoz might aſe his own as pleaſed him, and the wann of 
— ane Leſlee cannot warrant anothers wzong. 


Vicars and Langham. Etror. 


y oat was bzought in the Exchequer Chamber, upon a judge» Challenge may 
ment given in the Exchequer between Vicars aud — - erroz =p 


Sher 

MN & wn reſatved, That there contd be no challenge neither to the 
#62 to the Poll, till firff there were a full Jurp. ſo that tho Jury not 
full, there was a neceCity to have a Tales, oz elſe the could 
been taken : And ſo the caaſe would have remained pro R 
that the. Plaintife had not pzaped if, foz the Defendant would not, and lo the 
jadgement was affirmed. 

And note that in this caſe there were none ſwozne beloꝛe the challenge, bat 
only impannelled. But it the pꝛinctpall Parnell doe once appeare fall, then the 


qaltenge maſk be taken to the Pannellbefoze mr by ſiwozne 03 elle {t comes 
e that the Plaintite ſ bis Ven. fac. to the Sheriffs he is not 
82 Parnell x! wen other caſs ht 


oh Conn of She hat Caſe: 33 Starchamber 
N the @tar-chamber the Counteſs ot Shrewsbury, Downger of Earle Gilbert 
was fined ten thouſand: > committed to the Mower foz that, be Ser. chamber 
Table, x interrogated what the —— 
to the Counſelf 


perſons have 3 — 1— — | 
true hetres and deſtendants. As in the caſe of Peckin Warbeck, here at home; and 


connterfait Sebaſtian of Portugall, and many others, And ſo this was an exa- 
59 2 mination 


. 


156 TraskesT Counteſſe of Exeter, 6 


Cale. verſ. Lady Roſe. 


: mination pꝛoper los the C ounteil Table, and ot their Juriſdiaton 
lante, und there toe to deny to ſatiofle the King and State in a 


ofthe tate, and 
the tutare then the pꝛelent time. This Lady was the moze — 
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ons and con- 
venticles 

though they be 1 
upon grounds 


to 
of Hereſie & rp2efl 
Schiſme, — 
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Starchambet 


Counteſſe of Exeter, Verſ. Lady Roſſe 
| Term, Mich. An. 16 Jac. 


tions bind in 
the Star-cham- her Maid, had charged 
ber, ſaid Lady Roſſe at Wimblecon at 
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Philip L. Stanhope Plaintife, the Biſhop of Lincoln, Mt Woe Inped. 


Williams, and James Adamſon Defendants i in 
0 Duare Imped. 
P. 14 Jac. Rot. 103 0, Brownlow 
Lincoln, 

He Plaintiffe declares that the P3ioz of Shelford, was ſelſed of tho moitp The lere of 2 
Te the advowſon of two parts of the Charch of Rippingale, and ons Sir "ro: — 
John Denham ot the other moity to pꝛeſent by tarnes. — 
Chat the Church being full of one Brerely, the Pte with conſent, xe, did ved, tbe King 


the next avopdance unto Bryan Higden. — tde of the 
fr Brie, feng cor (no henteed pens ß 
— he step io given 10 H. 8. and all 5 — roy 


Conditions belonging to the rp, ag — 
H. 8. granted the Pziozy, the ſaid moity of 
and Yereditaments unto Þir Michael — — 
males of his body, in —— — 
ought to come, xc. to the King by the Stat. 
That Brercly the Incumbent dyeds and one Margeret Drerely ( #81 the 
next avoydance was come) pzeſented Robert Coliogwood the elder 
—— dying, now the K. wandere ing hoo nr 
pounger, 
Defendants diſturded. 


ented, and 
ry or re imperſonee of the p2eſentation of Wi 
ſome pzoteſtation ſo3 ſaith that King H. 3. Non conc. prafato 


Stanhop & Anoz uxori cjus pred medietatem pred” duar” — pm 
modo & forma prout, & c. ars at M. 


whereapon they are at 
The Jury finde that H-ory late ien of the lats diſolded P3lozy dleſ- 
dd Mary of Shelton, wes — Bs Advowlon of the two opt mt 
Charch of Rippingalc,to ppalent in every other tarus in the right of the . 


ve de uno groſſo in feodo, &c. 


And that one Str Heary N 
of R. 3. who 


Aud that — Pylon — — M. G. granted an 
The firſt and next Advowſon of the ſaid two parts of 


by the death of Thomas Dixon. 
And that 25 H. 8. James Foljambe, having no right, 


| dond3ed poundoper annum, gabe 
nd fads nc cordon bows thee ates phe 
d finde that She not a two 
rea'on whereof the Ding was ſeffed prout Lex poſtulat. * 
And afterwards King H. 8, by his Letters Patents dated 5 February anno. 
31, regni 


Phil L. Stanhope verſ. Biſh op of Lincoln, "las 
Miles Williams, & lames Adamſon. 


2 Point. 


3 Point, 


31. regni ſui, granted the Panoz of Shelford , with the appurtenantg gc 
Recotles Tithes and bereditaments in Rippingale and other places to the oth 

late Ponaftery belonging in asample manner and fozme as they came, oz ought 

to come to the King by the ſaid tat. excepting the Avvowſons of the Uicare. 

ges of Churches whatſoever of the pzemtſes not appzopzinte, Co hold to them 

the ſatd Michael Stanhope, and Anne his wife, and to the beires males of the 

— ſaid Michael Stanhope, and it upon the whole matter, xc. quod donc. 

& ſi non, &c, tunc non conceſſit. 


2 is againſt the Platnttte, and ſo hee 


| 9 cleare carriage and dit ina underſt din opinton 
an un an f 
eigen ard. nw; pin poo - 
Sn whoſe time this ofarpation open upon Higden the 
DD 
eee ee 


Andas tothis point. F hold the verdia uncertaine, and theretoze {there ter 
no other thing to warrant judgement, it woulp require Yen. fac, 6 


Secondly, admitting that the facceſſoz might have had a vate 
— Bing pon the — tone 


2895 ee 


een ray 
3 ws 


are no ——ͤ — 1 

5 hats, in by Inheritance and deſcent of the Advowſan men · 
ofthe Law are full; foz ft is not penned in the wold of 
s, whoſoever uſurys upon an Advotoſon of inheritance of an 

xa of fl age, A rt} maj es 6 
inheritance in obſtracto 


> 


php L Stanbopeverk, Biſhop of Lincoln, 
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And ſo the unit is of tho wives purchaſe ia her cu in vita quod clamat eſſe 
jn & bætedit item ſuam; but the @tatate is penned in the mond bætes a3 hætedes, 
which is ſingle and cannot be rained, but to that he hath as hetre, Aud therc- 
(ze in the pzeamble it puts two caſes, ; 9 

Fiſt, haredes infea atatem exiſtentes per fraudem & negligentiam Cuſtc- 


The ſecond, hæredes etiam, five Majores; five Minores per negligentiam vel 
faudem of Tenant by Curteſſte, Mower, Life, Bears, oz Taple mere many 


times dil-inherited, oz at leaſt pat to their Writ of Right, and in cals,were al- 
diſherited * 


together . 2 

Chen follows the Pur die w, which two branches anſwer the two bzanches o 
the Pzeamble, Statutum eſt quod hujuſm. preſencationes nan ſiat hujaſm, rectis 
hecedibus (ſapplp infra catem & in cuſtod ia exiſtentibus.) Aut illis | 
didus live ma jotibus five minoribus ) ad quos poſt mortem aliquorum vel 
termir040norum,&c.) hujuſm. advocationes reverti debenc ita prajodiciales quis 

tieicuaque aliquis jus non habens tempote hujulm, cuſtodiaram pteſentavetit, 
— poar bzanch carried thzough. ) 2 _ 
Then follows the ſecond bzanch carriad thzoagh, vel tempore of the Tananf 
i Dower, Courteſte, Life, Bears, oz Taple, in proxim. vocationem, poſt quam 
keredcs ad ætatem perycnerit. 

There is the firſt claufe anſwered again, vel advocatio poſt mattem tenenti- 
un in forma prad' ad hered* plenz ætatis tevertetut, habear ſcil. id hares 
kftionem & recuperationem per breve Poſkſliorium qualem haberct ultimus 
mceceſſor hujuſm. hætedis. 


ſo ron have eres ow all places nad caſes of tha Preamble, nd in the 
| pp habe ret ultimus anteceſſot hujuſmodi heredis &c. | 


| Theſe are the verba remedialia vel 


{ts own as) and the other is in by bis owneag, which is left to his ow 
and can challenge no moze bat right, and no favour, as truſting to if 


It is nevert true, that thers is another particular Pur bien mids foz 
the Reliefe of DG 
obſcrvecur de preſentationibus ſactis ad Ecclefias de hæteditate Uxoris.in 
tempore quo fuerunt ſub. poteſtate Virorum ſuotum, quibus per iſtud Statatum 
ſubveniatur per temedium ſuptadictum. . 
Bat becauſe the wo1d ( hæreditas is indifferent, and the ſozmer Paxblew is 
made the Kule and Pzefſident ofthis ( foz there ts no erp2eſe | 
given foz them) but hoc idem obſerverur,&c. And per te medium ſuprad:;Aum,and 
there ts no cauſe to reſpen the wife purthaler, moze then an heire 
1 — this clanſe is to be underũ ood of wives that axe 
er. 
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And if it be objeced that the @tatate ſpeakes of ſome that were utterly 1, 
herited by ſach aſurpations, which cannot be but in caſe of a purchaſo;, (6; elle 
-a Writ would lye, > 

Janſwer, that if a man befoze this Statute had purchaſed an Advowſon und 
beloꝛe pꝛelentatton dad made a Leaſe and an ulurpatien had beeen upon the 

Leſſee, the be tre hap been without remedy, but now by this Statate he may 
have a Quare Imped. at the next Avoidance after the Leaſe, and may lap thelag 
pꝛeſentatton in his fathers Gzantoz. Accoꝛ ding to the wozds of the &@tatate 
Actionem qua lem anteceſſor, &c. Foz by the Statute the aſarpations upon the 
Ledee are to be paſſed and counted as none to this purpole. 
Now though I hold this Stat. to the Letter in this caſo of heire, becauſe the 

tatate is ſo conftant in it, and the recetved expoſition bath been ſo, pet 3 a1. 
lo divers equities where the reaſon is the ſame with the wozd. 

And therefoze, ton equities I allow, that ſucceCſo2s are relieved by this Stgt. 
as well as heires, but with this diſt ina ion, ſucceſſoʒs of ſingle 


Bat of complets and compounded Cozpozations, I hold it contrary, li, 
ſams bodie continues that committed the Laches, which is Me 
like difference taken in Croſle and Howels caſe Plowden, in caſe of non-clapme 


; Fines. #5 $4.4 16-7 
„ rr I hold reltevable as well that is not in wary, 
5 {a1 ward, and though the aſarpation be upon himlelfe, the advowlen being 
hands and not in Leaſe. 2 +: pi 
if an 3 ſaffer an uſurpat ion, and then another avoidance 


TI bs have his Quare Imped. tin that 


ff 


- heres ad atatem pervenexic,. Fa), that 
of an deire in ward, put in the 
ofarpation. In which caſe the 

that the ward could have no title till his fall age. A J holp-it 

a Guardian ſaffer an uſurpation, and then will ſurrendet 

ward ſhall not be relieved at any other turne during dis 

he hall be counted in by the Gardtan to this purpoſe. Bat if a 

in ſoceage 0 his ward, after 14 yeares of age, ſaffer an aſurpation, he ſhall be 

within the reltele at any other tarne befoze 21. Sr 

And therefoze, J deny theopinion of Thorpe, 16 E. 3. Firzh. Quare 

67 and Brooke 262, Foz it was the meaning of this Law, to ſacconr the weak- 

neſſe ot an heire within age, when he maketh a fault, but not to inſozce him fo 


lafﬀfer a wzong | | 
At is true that in ſach caſe he cannot have a Dum ſuit infra ætatem, - (fog the 
incongrujty of the watt) pet in that caſe he may enter. But in the Quatre Imped. 
there will be no tncongruity, 
. Againe, Jamofopinion that if an uſurpation be had upon one in ventre ſa 
mere, that at the next turne after his birth, be ſhall be relieved, contrary to the 
tine taken, 11 E. 3. Firzh. Quate Imped.158, Foz ſappoſe the heire then in eſſe, 
a daughter, were relievable in reſpec of her Nonage, were it reaſonable 
that the ſonne after bozne (to whom the mong is now done)ſhould leeſe that re- 
itefe.. Belides this, the ſpectall Parview of this Statute ſoz Pzelats to be re- 
lieved againf uſurpat ion in the vacation of their Pꝛelactes is altogether of the 


. 
mi 


7 
8 


. 

| a grantee of the next Avoidance is within the equity though be be not 
a Leflee foz peares, 4 H.6, A rem. is within the Stat. as a Reverſion. - 

; A parchaſoz map be within the Law, as if one make a Leaſe foz yeares, and 
the reverſion deſcends to the heire who grants it away to I. S. and then the 
Leſſee ſuffers an uſurpation and the Leaſe ends: I. S. at the next turne (hall 
have his Quate Imped, foz he ts in loco heredis, who was relievable, if he had 
kept the reverſton. x 


An 


Php L. Sage ver Biſhop of Linal, 161. 
Miles Wilkams, & James Adamſon. 1 


An imme in Tapis is within the temedy ot this wat. nyen an nfurpation upon 
c 'Ed-3. 70. 20. 
4H. 6.27. 46. afl. 4 
"Pow to the ſecond point of the fir great point, ſeil. in what caſes the reliefs 
lies foz the de tre oz ſacceſſo3. 

J hold it firſt clear, that if a man have an Advoaſon by deſcent, and being of 
null age, makes a Leaſe of if, upon whom an uſurpatton is made, and then 
Leaſe ends ; the heire at the next avoydance ſhall not have a quare Imped. 

Leaſe by himſelf,be is party to the negligence and wzong, And 
ices) thzoughout the law impozts,that he ſhould be in as hetre of the 
Oardtan and ofher tenants, which he could not help. 


fo the demiſe muſt not be made by him that is 
but by his Ancef#02s. Pet 33'H.5. 12. & 24 H. 6.27. admit the 
Firzh. Natura Brevium 31,C.G agrees with mp opinion. 
the new Entries, Quare impedit.20, 7 — Queen made title 
the Charch of Achton, and declared of an 


as at the Common- 
could-never un within the ts 


at. a 


d in the great caſe 35 H. 6. 62, Daridy and Priſot agree, that it one ulury 
e 


1 is ont of the 


the Stat. wozks the reme⸗ . Point of the 
the poſeſſion withthe © © 500 


hora 

is without remedy foz 
err 
wult be the whole Fee, which cannot retarne to the heire upon the exptrat ton of 


the Terme, without an Ad amoanting to an eviction : and therefoze 16 E;. F. 
ie — emp ng 2 — 4 noo 
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the Tens of the Quate imped. —— 


of this Law was to 
wes Kemtryliks thottn — | 


ry, and 


' Pztoz & idem to, lo the pzeſumption is rather 


It is true, that if a man plead a Oꝛaunt of 8 next avopdance from 4 P2in, 
mult aver his lite, oz eiſe he re 
nal ſa, in 


what are given A Caſe of at 


to the King b 
de Kan , 88G agreed in the caſe 
tainders 


diſſolution of by 
Mon iſteries or & hall be of na ather 


Treaſons, or to AS Where it gives gſes and 
— by Ef- rights of @ntrg.l the | 
The ung could have noacion agaiyſt the 


on, which conld not be fitted to the L ; and there though 
upon the difſeiſeq, pes hee could not have an ACize upon the dilleiſin "= 


1 
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to his tenant, 3 — ſap, that ——ůů—ů— libero — — 
theſe Caſes, and 2 — is the Nneſtion... 


cannot have 
teff not well confirmed, the Bing and his Patentee hall avoid it. 
w to the third and laff great point, A am of opinton, that though this right 
pꝛeſentat ion to it, and aq ion of Quare Imped. foz tt, is to be 


reſalved in Cromers Cale, 8 Eliz. cited in Doughties Caſs, Co. lib. 3. fol. 11. and 
there affirmed foz Law by the whole Court. In which caſe ot ies, it is 
alſo jadged, that the Statute of Treaſons, which puts the King 4 
d es wn 1 n: 
Ho this Gant ot the King bath no. pet tall Gzant of this tig, not ſounch 
as the wozd (Jura) in ts nature of naked rights ; Foz {it is bat in two places. 
The one is Miner. de Shelford cum ſais juribus, which is of another nature. The 
other is Jura, JuriſdiQtiones, poſſcſſiones, &c. which are alſo of another kinde. 
How the Stat. of Ponaltertes gives to the King amongtt other things,R ights, 
entries and Conditions; and then enags that the kings Patentees hall have 
all Pannozs, Lands, Entries and Conditions, contained and ſpecified in their 
Letters Patents,accozding to their In and purpozt and agtons foz or 
2 rein 


# - a = © * 


3s Greac 
point. 


—— — öw u — —ͤ—ů 


Peter verſ. Eſsmgton verſ. £ 
Stafford. Bourcher. 


© {pereincontaind;And that the King al rde the ſame in adunl « trat po 


F alſe Im 


Record or not. 


Debt, 


Debt againſt 
divers Deſen- 
dants one alone 
wageth Law, 


lo that he map grant them without office, and then it hath a ſaving of the — 
—————ů— of Danghnies Cat "ma 
ties Caſe, t 
{reaſons (which is of the ſame wo2ds andeffee) that where the — 
bot attainted of T reaſen was ont of pofſe(ſion, and had but an Encrie, that 


therg 


Frm ne 
WE 


and Action, that the granteemight have had it, pet #fil 
ed, as it is in Lawegrant of the right and not of the 

mo {h2ee methen had argued all beſoze, and 

bat they bel 

age, und us well of their own teaſo as of the leaſe of thetr 
celloꝛs, whole heires they were, were v | 
the Law pzeſerved the poſſeſſion fo; 


was Huttons apinton. Things hard andnot warranted —— | 
And ſo Judgement was gtben fo2 the Pleintiffe. — 


Peter Verl. Stafford. 


G2 Peter —— an — — — —„—-— 
fendants plead that time ont of minde, there hath been u Cour 6 R 2 ** 
at Beitiow every Pondap, &cc. befoze dec. acco}ding to | __ 

0 _ 


* 
1 
- 


, UccopD* 


liber ties of the City, which is a 
is: the levying of a plant is like the ſy fgtnall "which 
ws nat ot Recp2d till it be returned in' Cent ee 

And ſo ide Piaunttte had Audgemont in this caſe. 


Eſcington Verl. Bourcher. 


Sſington na init Bourcher, Knight, Turner and others bought an Action of 
debt of i 500k apen an inſ mul computaverunt, and am arere of d col. whereof 


all 


Pie verl. : Bickford verſ. Z | Maſen veil, 245 
Weſth. Bickford. Grafton. 


all the reſt x paid. Bourcher was out lawed, Turnet and the reſt appeared by one 

aas: Turner alone tendered his Law, that de with the reſt did not owe, 

gc. And the others not out-lawed did plead to the Countrep. 11 tt was ob- 

Tarner, that he was not to be admitted to his Law alone 
an chargev as one Detendant, being fo; a joont debt, and ſo th 
mſwer together. But it was anſwered, that this was anreaſonabte, f0z fo by 
jopning with meas joynt Defendants, I muſt be ſub jeu to bis Plea, thoagh he 
would confeſle the Action. ow yore the Deorants ll vr in Di 
"Ando e motions, thrs were Pian ovce ons ln 14 14. 
g ＋ 

rox. 2226. and another Hill, 13. Jac. Rot. 541. andathird in H. IU. 45 
waged 0 the 


. 445+ where ons of the Defendants alone 
n fajled,and after tho Law being made, Jadgemeat — — 


reſt did not owe, and the ref nibil dicunt & parcatur — 
io in this caſe Turner was received to his Law, and the Plaintiffe Non ſuit. 
Pie Verl, Weſt ly. | Information. 
Fr. 16 Jac. Rot. 1 . 


Weltly 
pre aitamcnrom Cr . 


| = == — = 

5 muſt conch 
Conn 

— tpoytuteny 3 


ton is infuffictent. 
Bickjad Val Bickford. CY Caſe, 
Tr. 16 Jac. Rot. 843, 


B' eg arge g t. a acion of Deb | mate ; and 
eaten eo dreaght hee of Agel 16.Jac. and | 
in the Declaration granted the 1 f. ot May after, So the Judgement was ſtayed. 


Maſon Verſ. Grafton 


Tr, 16 Jac. Rot. 1725. 
nejogof eh Gia g, fu fy goods wndottion 
the Plaintiffe. In 


Aſon Mount an 
Inne, 


on 
M. out of his and lou fo; — — 
that de i noi atledged it to he — bn 
tt am Declaration. ) Pet becauſe the Declaration — 
tommon Innes, and then laid that he was Hoſpitatus in ho — — 
had Judgement, Foz it ſhall bee intended (and it is) Domus, non Hoſpitium, 
if it be not commune. 


Fz 3 H, 


"246 Harri rag. — e Norton verl 
Ap-Jobn, Parker. Caſe. Molineuæ &c. 


reepaſ Hurris Verl. Ap Jobn, 


Amendment de "Oy by Harris again Ap-John, after Mer dic it was found 
Fa deb. for 15 BY fac: and Habeas corp, was de placito debiti. A And the Ca 


Halford Verſ. Parker. | 
Obligation, r Holford Meri. Parker ſur Obligation: Cho Defendant ple 
Delivered as a Dar d the wozttings to the Plaintitfe Hs did 1 A fc 
Scrole to the t nient ſon fit, and demurred J Indgement 
party. Ea t Arguments. "4 9 


Our, Caſe 


Ction the Statute of Huy & Cry per Conſtable, verſus OP inha- 
A ere dimidio Hundreds de Waltham Apres Verdict ſuit accept, and 


Pꝛelldent ſhowed of alike Acton, Verſ. inhabitantes in and 
— hae half bundzed of W. And pet N el 


—— of James Hobart wine * 


ag n 


—— _ — | ON 4 L 
nority of the neux, | 
Exccuor bf an N r Cn 3 Carrells foz 
Annaity, Iſſge non eſt factum found 
reſt by Towes, that the Defendant ſhould 


of Edward, not of 
the 2 war =? RR gin, 
rule Kc. 


. 8 EnS 


Leeſe Verſ. Arrowſmith, 
Mich. 16 Jac, Rot:58r. 


Amendme ne Eeſe bzought an action of debt again Arrowſmirh,foz 3co — 1 
ker yr ye parlance roll, the Count I K 

the Writ 0s. mne, al-making up but 294 l. But atter khe-Count 

ginall. right; andapon nibil deber, it was found 91h Pon 


be alva“ could not be amended by the 
. thts 3 
| Court. | 


2 Smit Verl Panel. 
M. 16 Jac. Rot. 716. 


and other Church · wat dens of Ridge well in Eſſex, pꝛeſented fo the fArch- 


,that one Panne l was a rayler and a ſower of diſcoꝛd between 4 


Bebe. 


Far vals Lads) tor vere. 
Coniaby. Caſe. Mall. 


de wberenpon the Arch-Deacon enjoyned bim purgation xe Coart 
rn 12 
it wers in the Church on the like. 


Wats 2 Cody. chat vba 
„16 Jac. 


Conisby E tecutris of the Erecatez of Henry Conisby foz —_ 
© 1651. The Detnant pls the ww Ban Cnc UAE: Co SS 


M. 16 Jacob. 


Habeas 1 G fob 


Executors 0 


Tr. 16 Jac. Rot. 31 10. 


Neer Scot and Wall, the Plaintiffs had a 
e Reva roof Wet antes, 


ed at the Common-Law, TE fo nr ethe Cafe, then a c i\uttattor 


— 


24 2 by £ Sherrot : | W Shereman, &c. 


Auſtin Verſ. Kirky. 
Tr. 16 Jac. Rot. 1915, 
Vitin again Kirby, Falſe Judgement upon a Judgement in the County 
Court in Treſpaſle, the Jury ſay that the Defendant eit cu] .leaving 
e Sp 3 40 | By 4; * 
Spray Verſ. Sherrot. 
H. 12 Jac. Rot. 794. | 


and the re * 


; 


Diſmes deman- 
'ded of Abbey- 
lands, entailed 


Mi 16 Jac. Rot. 72. & 672. 
Per againtt Seward a Parſon, bad a 


PO — — r ” Y — 


Ser Thorp vetſ. 2, 
= Snell. 7 Tap Tow ” 
2 Barren Caſc. - | . Cie 


ere 16 pigs 


omanhopey es — — 


Bird Verſ. Swell. 
H. 16 Jac. Rot. 1819. 


D Icd " Snell a Wait containing both an! n=, 
ES EEE 

M4 \ CT: 
— — 


r I 
— — Note it leometh holpen by verdic. _w 


Thorp Verſ. Taylor. 
H. 16 Jac. 


— again@ Taylour,and connted 


Radſhaw hought an Action upon the Clo agzinif Walker dos ches words ; 
Thoa art a fiiching follow and did filch from William Farſon 100 1:ffter Pele, 
— foz the Cur, adviſare,fo3 the wo2ds are of an uncertain dans, 
was pzonounced una voce, Mich. 17 Jac.nihil capiat. ? 


Maſh Veil. Spare a 
— — e 


abet Val: Six Phi mk 


24497 861 Ty. 16 Jac. Rot. $210. nm | ” ped. 


Fuppledick btonght a r == — 
SS 55 | 


allegation that there is a Town called ice whereof whether there be Charch 
the viſne artſeth p2operly from the 
meet in wozds: Foz the Mit is 
ibi, pet tho effect is the ſame. And — 
114 £ " 2 Ay * A 4 
Wit hag pinto ee 0 1 ee 
tt af ab W we . 4 * | 


EL 


44 
2 
9 S* L e 


1 | I bod 
* e de e |; 


Brier Ver 
Bricts & Goddard; Admisibratt 


;ves after 
by the wits, 


9 
91 9 
* * 


ae es then th 
ee of opinion 


H. 16 Jac. Rot: 567. 


Fi yerl. b Fetherſtone Hog Carver verl. —_— verl. 


251 


Wood. verl. Topſall.4  . Haſelrig. 4 Molinenx. 
moe Philips Verſ. Wood. 
5 Mich. 16 Jac. Rot. 2099. 
bzought a Treſpaſſe of aſſaalt and hattery 


not gailtp, and it was tound 10. intitte, Av afte —— 
ap and it the 
Indgemeht, that f. 


fmol cum which it was not, Er curia adviſare. But Tr, 17. Judgement was 
given, bat it was taken as no 0ziginall, and ſo ayded by the Stat. 


Fetherſtone Haugh Verl. Topſall. 
= — N 


Hil. 13 Jac. Rot. 715, 


ne Haugh againſt Topſall, action of Debt againſt the & recatoz.The 
purchaſed in the County of the City of Yorke, and the Declara- 


uſque Hillar, and the Plaint itte counted again right, conc. ceneri apud 
rum, and upon iae plenè adminiſtravir, Uerdic fo; the Plaintiffe, 
— and after the Recozd removed by Etrour, and this aſſigned ſoʒ 
errour in the Kings Bench. It was moved in the Common Pleas, that the 
imparlance Roll might be amended and made agreeable to the Dziginail, batt it 
bas dented by the Court. 


Carver Verſ. Haſelrig. 
H. 13 Jac. Rot. 970. 
Arver again Haſelrig, Adm, durante minore ætate of an Executoʒ, and did 


not averre that tho © recatoz was fill within the age of 17 peares, Opi- 
— need not, 0therwile it were if the Plaintiffe were ſuch an Ad- 


Grimſtone Verſ. Mſolineux. 
FHil. 16 Jac. Rot. 85 o. 


'THfozmation by Grimſtone againſt Molincux Knight and bis Wife, foz the 
Recuſancy of the Wife, upon the Stat. of 23 Eliz. the Defendant pꝛayed 
Indgemont of the tnlozmation,and pleaded a Stat. of 31 Eliz. That foz that ot. 
fence amongſt others, the action ſhould bee bzoaght in tho County where the of - 
lente was committed, and avers that the Wife was R——_ Lancaſter at 
the time, & c. abſque hoc &c. in London, whereupon a demarrer 
Hote this offence is not in committing, vat in omitting, and non feazns. 


Armeſted' s Caſe. 
Paſc.17 Jac. 
William ma — —— 
though upon N | 


one of them as if he had built that upon a new Foundatton. 
— — mer as they were made 
utility as againſt the increaſs of buildings in 


bono 
and 


K k 2 


on 


| whereby if thep cannot be fed, cleanſed oz governed, the Country is 
dilpeopled, « timber conſamed, the City ee. 


Battery. 


No amend- 


ment ot the 


imparlance, Roll was entred, M. 13 Jac, Rot. 3409. And in the imparlance 
— — — — apud Vil- Roll, by che 
in Non Caſtri ſuper Tinam conc. ſe teneti, &c. whereupon the Defendant Original 


Nonage con - 
tinuing by 
whom averred. 


Information 


London perull 
Lawes ſuable 
in their proper 
Shires, wherker 
Recuſancy be 
one of them, 


Star-cham- 
ber. 


Lake verſ. 
Hatton, 


to fire. And in this the King builds upon old Foundations, foz he found the i/ke 
Pꝛoclamat ions and pzoceedings upon them in Nueene Eliz. time. The offen, 
dozs were allo enjoined to refozm their buildings accozding to thePzoclamation 


Star-cham- 


deviſed and contrived it themſelves. To thts Hacron (being the onely _= 
dant) had anſwered and dented the wi ting, deviſing oz deltbering it ; And 
nied alſo, that he had at any time been with the Lady Roſſe.Whereupon mar 
witneſſes on both ſides were examined, and now the canſe among the reft, 
ready foz hearing: It was excepted by Walter the Pzinces Attozne 
Bill ought tobe caſt ont of the Court, and his pzincipall reaſons * 
Libell no man 1 Ftrft, that tho Wiziting being a Libell, againff the Counteſſe of , 
ſhould com- and ſo being a wzong inſeparable to her, no other perſon could 
plain of ir in yaying no intereſt in tt: Foz perhaps the party libelled again, had 
— Srar-cba- ſhould die. And cited a Caſe of one Lambe a Civilian of Notthamptonſh.wheſe 
party grieved, Dll upon the like cauſe was caſt out of the Court foz that part of the Libell that 


2 The other exception was that the charge was in the dis-junctive, and lo 
| _ ad 


Now to the point of incet tainty of the charge, it was agreed by us all; That 
that point of the charge was well, fo2 it was no other than a repozt of 
ſpoken dy him, which they mult deliver truely as he ſpaks them, Aud 
if a man ſhould ſap of thzee oz foure Lo2ds, that they 03 one o two of them 
committed Treaſon, this were a ſcandall, whereof they all oz one of themmight 
complain. But if a man did complain that two perſons oꝛ one of them had fozced 
do Charge is naught, becaule it is his owne Declaration, which unt 

But to the firſt exception Sir Edward Coke agreed and rel ted upon Lambes 
Caſe, and added further of his own with a great deale of violence, another rea- 
ſon, That the CounteCe of Exeters honour and diſhonour, was handled and tra- 
verſed between two ſtrangers, whereunto ſhe was made no party, might 
be turned to a pzactiſe, that a man might pzetend that a baſe perſon had ſcandall- 
zed a third Perſon of quality, and ſo by that moans defame Bat he might 
—— the Counteſie a Defendant with Hatton, oz elle have jopned her 
againſt Acton. 

To which exception it was anſwered by me and the Chiefe- Juſtice, that 
Lambes caſe was no whit like this: Fo} in that caſe Lambe had 
with that L. ibeil, moze then anyother of the peo | 


in 
moze the Lt 
de 


perhaps he holds her and therotoze bath ns end in vs Bi 
And to make his intention moze cleare, ho had ——_— 


YT FTI” I 3.4 


F * 
14 — — 
: 8 * 
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Breadman and 4 Lake verſ. 293 
Coales. Caſe: | Hatton 


te Comte would hs jr with hm i this tt gente Hron ju 
And where Str Edward Coke had ſad, that it it had been true, that the Conn- Libel! panithed 
ul el Exeter dad a purpoſe to poyſon, 8c. that Hatton might have united the tough the 
Wziting, I denied it, foz x Liboll, though the Contents be trae, ie bet tobe Co. n b. 
juſtified - Bat to diſcover it legaily to ſome Þagtttrate on other that 
. right wap, but it may be juſtified in ** 
upon 


Breadman and ( oales. 


Readman was bound in a Stat. of 2000 l. to one Coales, who dying iate- 
fate, the Adminiſtration was committed to his wife who married ons 
woe, which Fawne became bound with others to the King in 600 |. and then 
heandhis wife did by Deed inrolled in the Court of Wards attigns this Sta- C. Wards: 
tute unto the King lo; papment of the ſaid debt of 500 |, to the King, which was " 
papable at certain dayes after the aſſignement : and we reſolved that this aſign- 
mont was good, notwithſtanding the Statate of 7 Jac. which makes aſſignments 
of debts voyd, other then ſach as did grow due oz ig tnally to the Kings debtour 
bona fide, foz the purpoſe of that Law was, that no debtonr of the King Mould E 
another mans debt to bo aCigned, which was a common pzactiſechat this „ 152m be 
Fawnes own debt, though not to bis own uſe, which be ayap himſelf relenſs and |; ing good. 
** 


Maddingtous Caſe. 


r* wozds of the Wit ot Diem clauſit extremum, fo the Eſchentonrare C. Wards: 
Quod per Sacramentum roborum'bominum dili * 
— I 


— — — — 
the thas : To nj tam eſcaetor quam 
rator predict. hnic i ni ſigilla ſua alrernatim roras! $4 * 
alternatim did impoꝛt „ © 
6 — alrerna- 


It was 
* underftood that both ©ſrhoatozs and 


"Bat we reſolved it was woll nangh,becauts if is b tem Eſcxctor m Jur, ©" 
And it may well be true, that all did leale, ary then the adding — 
natim, which muſt not belo cartouly conffrney, ut map be taken to both parts of 
the Inquifition, ſhall not hurt. 


Lake Verl. Hatton, | Star-cham- 


Ir Thomas Lake pq — a bil is Star-chanber again? 5, Caſe, 
Luke Hatton — rb — cred 


— 
John Walter, and others, — 
in effec a & tbell againft the Countoſſe, no other 
— , actozding to the like rule 
This was AAA 
Sir Edward SS leading, was of opinion, that there was no me of the 


Duncombe veel] 
Wine field. 
the p2oofe that Hatton had charged the Plaintiffe 
at thereby he was grieved. Bat I ſhowed that 


ELF FFEURE 
b 5 $i 


Duncombe verſ. Wingfield. 
Tr. 15 Jac. Rot. 988. 


JO — Alice his wife were ſeifed of the land in queſt{on in fee, 
CI tn thoright of Alice, nd lexhieva Fine with Phoclmations4z of lx 
Mut be uſe of thyu two, and res of their two bodies begotten, the 
rem. to Suſan Andres, the leſſoz foz life, the rem. to Francis Duncombe in tajle, 

This argument tho rem. in Fee to the ſaid Alice ; and the Jury found the ſeiſin 
was Mic, 16 «the Stat. of uſes, and that the Tenements were in the acuall poſſeſſion of 
Jac. « George and Alice, and that Melton alons,Menſe Michael. 44 Eliz. lebied another 
«« Fine with Pꝛoclamattons of the ſame Lands, to the uſe of the ſame Melton 

| taile as befoze, the rem. to Melton himſell in 


Melton and one Evan Melton in Fee;and then the Jury 


l. without iſle, and that one John Duncombe is her Yeire, and that | 
« Melcon continued his poſſeCion and was ſeiſed prout lex, &c. And that he 


11 


3 t is appointed that there ſhall 
at that it hall be to the uſe of Melton and his | 

e neither is it concluded that Curtis and | bp fozce, 
- organs ile mat Þ mach prove lex, &c. But then they pzoceed and iin 
« that one John Colt and Holland 23. of January 45 Eliz. did pzoſecute a 
« of Entry in the pott. againſt Curtis and Stephenſon, being then Tenants 
PCT 
4 rge Melton 

c* Execution. And that 

-< his Beires, and then 


IT 
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27 


< entered upon Wi and made the Leaſe incis D 
combe, upon whom Wingticld reenters. And whether the Reentry of Wing 
v feild no is the queſtion, ſcil. the utrum. &cc. 1 


* 
= 
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as x part of the ſame. Fut point, whother that Remitter extends to Suan 


Andrews, 
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cee, and the other eld tem. and 1 thinks t did a8 lang as tho mente 
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Acion, which ars Littletons grounds and 2 
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right of entry 


FRIED 
Hat 


: 
+: 
1% 


9 


320. 251. Dyer, 


Cale. 
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Duncombe 4 


Wingfield. 


vo then it appears plainly by the 'Uerdic that there was accall entry by, and 
foz the wite, which makes an end of that Objea ion 

Ass to the ſecond Dbjection it is alſo true, that by the Fins-6f the Busband 
alone, the entaile to the ICaes ts finally and fotally barred: Aid ſo ard the Caſes 
18 Eliz. Dyer 351. & 269. and Beaum. Caſe, And fo alſo and 1 the ſame rea- 
ſon is 16 Eliz. Dyer, 33 2. Attainder of Treaſon of the Father fozfeits the Lands 
againſt the Iſues, which are grounded upon the fozce of the Letter and meaning 
ofthe Stat. 4 H,7. & 32 H. g. and the Stat.of Treaſons,26 H. 8. 

But yet I anſwer, that the entaile, which is barred to the Idues, pet re- 
mains, notwithſtauding this Fine to the wite in right, as to her felf, and to all 
eſtates and remainders depending upon it, and to all the conſequences of benefit 
to her ſelf and to others by her as long as the lives as amply une 
if the Fine had not been levied. 

And therefoze firſt take Beaumonds Cafe. Co. 1.9. 140. which was that John 
Beaumond and his wife being ſeiſed in ſpeciall Tatle, remainder to John Beau- 
mond in Fee, he alons levied a Fine to E. 6. in Fee, which E ſtate came to the 
Earle of Huntington in Fee. Beaumond having Jae died, his wife entred, the 
Earle of Huntington confirmed the effate of the wife habendum to her ano the 
heires of the body of her and her husband : And it was ruled that the Confirma- 
tion wꝛonght nothing, becauſe ſhe had as great an E ſtate befoze. And alls the 
Jſaes could not be made inherttable, which were befoze barred by their Fathers 
Fine, and the © fate Calle as agatuſt them lawfally given to another. And it 
was farther reſolved by way of admittance, that it the remainder in Fee had not 
been fo Beaumond himſelf, bat fo a Eranger, the entry of the wife had reſtozed 
that remainder to the ſtranger, aud hadleft nothing in the Cogniſee,bot a mere 
polſibiltty. ſo ſhe hath the Taile not onoly foz her ſelf but to the benefit and bene- 
fictall to other Eftates growing out of one root with his. And yet during the 
life of Beaumond the Tntaile had been barred, and all had been in the Coaniſee, 
and the wife had had nothing but a poſſtbilitp via verſa. 

Now it is plain and maſk be confeſſed, that the Remittep in this Caſe is to all 

 parpoles as effectuall, not onely to the wife, but to the rem. and E ſtates depend · 
ing, as was the entry in Beaumonds Caſe, Foz Remitter is as an entry in Law 
the Law changing the eftate as en entry, if it could be had. Qould. 
Now becanſe the Statute of H. y. and eſpecially 3 2 H.8, hath made a moꝛe ab- 
ſolate ſabjection of Entatles fo Fines with P3oclamation then the Common- 
Law did ſince the Statute of Donis conditionalibus, and that — vr 
pott. upon them together with the other Stat. of 11 H. 7. of diſcontinuance of 
Jopntures in Taile, have induted many intricacies, perplerities and appearing 
contrarieties, let as in ſome meaſare cleare that learning that we map ſeo a wap 
though it upon all occaſſons. 

It hath been arals that hath degteped Peryefaities that an @ fate cannot be 
| mavetoceaſefo; a time, and then to riſe again oz to ceaſe, as to one — — 

have being to another, oz to depzive a Tenant in Tails | 
tion of power of alienation, by Fine 03 common R 
1 . have induced all theſe ſingularities into E 
 rFirft,an Eſtate . 
to one perſon, and be in fozce & eſſe to another. 

2 Secondly, an eſtate in Lale may be in it ſelf perfect, and may be aliened, 
and yet cannot deſcend though there be Iſaes of the Intaile. | 

3 Thirdly, an Intalle map deſcend and cannot be aliened. 

4 Lafly, an Intaile map bo fall, and yet can nefther deſcend,noz bo allened 

e 
the Intaile, ſo as daring his life all is given away, and there is nothing left but 
a mers poſſibility, That if the wiſe ſurvive, ſhe ſhall be again upon her reentry 
Tenant in Taile in Etats as befoze,ſo it is ceaſed foz that time and the Iſſusbar- 
red,but as n (f Fo furvite the whois TAWWANCL'S 2 


Stat 4 H. 7. 
32 H. 8. What 
contuſion they 
have made up- 
on Entailes. 


To the firſt, 


th... 
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Welim. a. de Don 
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upon 
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match 
was given ſhall | 
= adi 
and the middle 
to the 
claimed 


ſon 
lon dies 
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To the 1 
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ds to 4s to the 4 and lat. one may be ſeiſed of a perfect eftats tn tatie, i pet the ſame 
un neither be al tened u diſcond, as in the cole at the bar, x i Beaumonds caſe. 


= acting and filing there thers ue N 
enters upon the conales, that which was in him as x vale 

Intatle latked, is now in the Mtm u perfect Eritaile 

[onely dartag the life of the Wite, imd then to return again 


— the tifos be difinheriter; Seesen Wat 
there were no tle, pet the is no Tenant puis poſſibility, ann as 
it is reſolved in Beaumonds Cafe. | 

Alſo ſhe map make Leaſes foz thzee lives, under the od Root i. ond 
ing to the Statute, and it Gail. neither bo fozleiture noz'dtdntimarce, unit 
allo obſerved there. 

I bold it alſo cleare that in this Caſe of R emltter, and in the Caſe ——— 


remainder to B. in Taile, the temainder to C. in Fee, md A. thy Dunne. 
dies a Fine alone to D. tn Fee, and dies leaving ins, the Wits enters; thee is 


| | | * 02 teentted in 
nn tde husband by his Fine-gave and bad potver to give the whole ecate in 
Tatle, as to and the iiines in tatte ; but he had no power to pꝛejudite 
is onely ſaved and the eſtate foz her he; and ſo much us ton. 

that Gould not claime under the husband, oz the kues (tit 


now J ſap (the husband ſarviving the wife) the eſtate is ipſo ſao m. 
in him accozding to the eſtate of the new Fine, and not accozdingtathe 
given awap and barred by bis Fine: Any nol it 
Cale had never been remitted oz had never entred 
in which Caſe the remainders could never have 

bad been given with like rematnders to the hu 


1 no interpoſition 
the new eſtate between the wife and the rem as in this Caſe in queſt tem tber is. 
Ont ot this diſcourſe appears the difference between this Caſe fince theSte- 
tute, und Licclerons Caſe which ts the like, befozs the tat. Littl. fol. 15 T. falt, 
that if land be given to the husband and wife in ſpectall Tate, and the husband 
mitter'to them both hecnuls they re ene perſon.and the tat is invtvfidl. Hp 

are one an 
to ſee how far this very Caſe is the'ſame in Lato fince the Stat. (as befoze) and 
I agros, that in in quaitton the eftate reſumed to the husbandand | 
p m both as at the Comnon Law; fo2 the'wife and her eftats 
| at the Common Law, no wap: 
ced by her husbands Flne,and therefoze ſince the 
aiſo'daremſttted. with her and fo; ber, upon Lict. reaſon. | 
_ But whereas in Littletons Caſe the remitter was totall to the whole entails, 
ell (83. as fo the parties themſelves; and ſo did wholly aboltſ@the 


| Kew; d ond often! 1202 Chal 
Node that the huobands Fine at the Common Law did binde * 
0 | 


261 


'S. 
4% % 


« 1 33: :; se. «33 37 Tag? 
the remitter ceaſoth by the death of tht wolle and 
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unto Curtis and Stephenſon and their heires, and there let 

hzc verba : To have and to bold to them and thetr heires with 

Deez, that a Recover ſhould bead againft them to tho nſe of Gev! 

and his de tres. but make. no concluſton, hat-Curtisand 

led by fozce of that. not io mach us prout lex. But then they: 

and.Holland 23. Jaw 45 Eliz. did fac 8 © Ba: 
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which without 


Recovery and & perfect | 
gael meant not and at bargain and tote, 


they heving argned betoze mee, did take 
found the wozd 
—— 


And then they held that pet the 
Dn 


Zane not pabliquely, becauſe I held it no recovery as 
Jafice Hutton my courſe, did aske - 
nn 


W e & xi Verſ. Saltmarſh 
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1 2 wal Twiſſe verſ. 
7 wiſe * Okeley. Heydon, &c 


Graves. Cotton. 


2. The want of the Bails toas not materiall,becanſe might be that the De- 
— Bl ply of ths. Bill exhibited, ac- 


Edwards Verſ Graves. 3 | Pcohibicion 
Tr. 17 Jac. — $95. 


— 6 as tat dens Salcer deviſed ti 
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fs Conc Chalfian, in the | 
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our Courts of Law dos. MP 


Twiſſe Verſ. Cotton. 
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266 Rubber very Plat and? © Waterer oy 


Andrews. Holferd.>' Freeman 


ue hoc,qd. ipſe eſt vel die impetrationis, &c. fuir Executor, &c. Jt was 
Court, ith irs Sxeat lid 3 twiſted th yo, how th re 


— 


Executor for 2 cepted, 
—— debated 


—_— after 
his time cxpi- 
red. 


other being none in effec fo; thoſe goods, line = 
nie deliver his pytloner that he hath in Execation —ũ—ũ—B 


Prohibition. | * Exwkner Ve. Andrews. 
Tr. 17 Jac. Rot. 864. £ 

Diſaes icharg g P2ohibition the parties bee at — dcnon Decimando 
ed 4 8 15 wood, — eh Suſſex. It was moved by 

of wood in the ſhould be, and the Court directed that the 
vide of ſe Mee. the Court can taks 

tendant aſſented; theſe kind of aſſents would 

reve de | | 

— Plat and Halford. 


Waterer and Freemon. 


> was this 
noney == 


muſt give dammages tbe 
he op the Decent in ht cao ad rt known of the cattle art taken. 
had not been liable no2 ſabjectto this Action, 
Bat now to the main that Comm bying en Action opens 
cannot bzing an Acton — — 4 


there was a day given dim upon Defeaſancs to pay the money and that 
8 the day — pet tt was ruledagainlt the Plain- 


| Sen x formal fl, 


Fleetwood verſ. 267 
Curley. 


Bat now on the contrary part, 

s no wap capable of the Cauſe, J ſhall have action foz it, and lap that very com- 
plaint to bee the lander, as it isreſolved, Coke 1,4.14, In the Caſe of Buckley 
again Wood, ſoʒ 8 charge of Piracy o Felony, in the Star-chamber, foz that 
is ſcandalꝰ cemerarium, as if it were , the Star-chamber being 
as no Court to that parpoſe. 0 J hold it a man ſae me in the Spiritaall Court 
foz a mere Cauſe.8E.4. | | 

Now to the pztneipall Caſe, it a man ſue me in a pꝛoper Court, pet it his ſaft 
de utterly without ground of Truth, and that certainly known to himſelf, J may 


of E. 3. Fitz. Deceipt 35. a Conuſes of a Statute ſued Execution again 
deed of Defeaſans, whereupon tho Connſoz had an Aa ton of Deceit againſt him 
and dis ACigne in the nature of an audita querela. So note the diſtina ton 
upon this Caſe, and 43 E. 3. befoze. If a man ſae me, and hanging that ſaite 
commence another againſt mes, to this J have a lea in abatement, which pzoves 
this latter ſaite un juſt and verattous : but if he diſcontinne the fozmer, de map 
bztng a new Action. Likewtſe J hold that J map have an Action upon the 
Caſe, againſt him that ſaes me againſt his Releaſe, oz after the 
paid - pea though it be upon a ſingle Dbligation. So where one | 
and ſell his land at the Common Law, and refaſeth to make afarance 
ly, and after conveyeth the Land fo another, who hath knowledge of the firſt 
Action upon the Cals o Deceipt as 


The firlt, that the new Action maſt not be ought befoze the firft be deter- 
mined, becauſe till then it cannot appear that the firſt was 
reaſon given by the Judges 2 R. 3. and that is the reaſon that a 
racy lies not till the Plaintiffe be | 
there muſt bee not onely a thing done 


| befoze E xecut ton 
que in continenti, vel cetto ſiunt ineſſe videntur, 43 E. 3. 20, Deceipt 


againſt ono that pzocured a Formedon by Colluflon. 


Fleetwood Verl. (arley. 
H. 16 Jac. Rot. 1197. 


London Waller. 
Action for 

words, Mr.De- 
ceiver hath de- 
ceived and co- 
zened the King 


Alles Fleetwood 


| cozened the K ing and dealt with bim, and J have him in queſtion foz 

ff, and J doubt not bat to pzove it ere it be long. Upon ine not guilty it was 
found foz the Plaintiffe befoze mo at Gaildhall, in arref# of Judgement it was 
ſaid, that it doth not appear by the wozds ſpoken, that they were ſpoken of the 
Plaintiffe, Foz ꝙ. Deceiver had no pꝛopztety to that parpoſe, and then the 


Pm 2 innuendo 


—_—— 


— 
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Name 
* the Inquendo, and if ſach a flight evaſion ſhould be admitted, if 


Fleetwood verl. — 
Curley. 0 


„ 
— — — 


no I 
nacndo will Yelp this incertainty, gomez nth peſo ten in the mute uf th 
P, 13 Jac. Haring bzought an Action againſt Ducking, 
tozged a wziting Innuendo a Bill of Debt ſetting down 
circumſtances ; and though he had a Werdic, pet could have no 
here it is ſaid that at the time of the wozds the Defendant 


mon pꝛadiſe with crafty wits, to flanter ſafely. And if he had 
And as to the ſecond point, it was likewiſe agreed that wozds of an ambi, 


guous ſenſe ſhall receive the beſt ſenſe, as ( pox ) not the French por, and 12 
Jac. Miles bzought an Action againſt Jacob, tog ſaping | 
zmith, and had Judgement in the Kings but we 


bo agatnſt bis will : It was allo 


j 


22 
41 
2 


J 


wot 
when no other 


of that conditton 


ble, which in the Caſe of Wel 
ble poſſibility, 


Crane 


— 


Crane verſ.> Wilden verſ. C 269 
Taylor. : Wilkinſon. 


— 


8 Verſ. Taylor, 
Tr. 14 Jac. Rot. 3491. 


155 Crane — Acton of — 1 — Sean * 
aud one PDꝛedendartes : | 0 
all Deane of Lincoline, ond this Dotet iter, and all other the Pzeben- e 

tories thers, by their ſpeciall names had covenamted joyntly and ſeverally, to 
male a Leaſe of an Inne called the Bel! ware unto Crane, which 
Leaſe and Covenant was by the Sta- 


demurter in Law 
8 in Covenant 


Covenant. 


Statute of 14 Eliz. Chap. 11. which ts thutfied into an 1 N — — 
Statutes that enads that that Statute 13 Elz. ( dcn gre to x. 
anphonſes in Cities oz Townes, &c. but that the ſame may 

03 aCared, as they might lawtally have been befo2e, — 
en mids. d ther int. r al loke oaryttng fac houſes in 
the Stat. ot 13 Eliz. and therefoze that Staf. of 14 Eliz. Cap. u. makes a new 
Law of it ſelf foz them ; that no Leaſe ſhall be made of them in Reverfſon, which 
was wet retrntned bythe 13 7 by the tat. of 18 Eliz. which p2o- 
n 14 1 u. 


e 


cites that ſince Lend vers divers L 


ſes made of Lands, whereof any fozmer 
endod within thzes hs paces orb 
. ede Leaſes inreverſon 

at all noz was named, 0z mentioned tn 

Obligation. 
Wilden Verſ. Wilkinſon. 
ligation of 160 |. the condition was to from all 69/d/borough. 
of the Defendant out Scat 


ration of the fozmer —— 2 7 
foz making Leaſes of 18 Eli Bonds . be bold, oi, is this 
Stat. toncheth not the Stat. . 
| Pa. 16 Jac. Rot. 2363. 
— Wilden b30aght un Aaton of debt againtt John Wilkinſon upon an Db» civiz. £berun 
harmleſſe 
s ſait)frum all perſons that cr ly 
55 lh matter debors. 


might take ont and lay tho ©recution upon the Detendant, and that he 
releaſe him, without the confent of Hart, wherenpon Hart 
taken in Execution and then moved the Plaintiffe to 
quainted dtm with dts pꝛomiſe to Hart ut ſupra, and 
made him this Bond, with condition prout, + then ſhewed that — he — 
arg 


270 Conrteens} 
Caſe. 


5 charged bim: | And Hart bzought his Action tog bzeach of the pꝛomiſe in the 
Kings Bench, and — 2 and =_ pound — & ſic damni- 
ficatus, whereupon demurred in Law, and Judgement was 
_ the Plaintiffe againſt the Opinion of Hutton, who thonght that the —— 


was to be underſtood onely by the wozds ot direly growing by the 
releaſe, and not by any collaterall Ac debors, as is this p;omiſe. But the reaſon 
that moved the Judg. was, that this condition did carry a fozctble —— 


as lutte 

tooke it, and as the barre ts, and the declaring of this pzomiſe to the Defendant — 
wherenpon he gave the Bond, doth alſo ſomewhat help the Caſe, 
opinion tt would have ſerved without it, fo; — oe. 


bim at 
defend dim agaiuſt all dammage concerning the Releaſe. Now Harts 
was eracdly laid actoꝛding to the pꝛomiſe, foz otherwiſe there could have been tio 
lawtull damnification, 


Starcham- 


— | Courteens Caſe, 


te, Will Curteen ſo much certain,and ſo every one after another 
„William Curteen one | 
tton certain, Upon this Bill Dclew, ane of the Defendants demarred 
becanſe this offence was made by Law penall, and therefozo ought to bee ſued 
within the time pzefired fo2 penall Lawes. h " 
Again, the Statute gives to; this offence fozfeituce of body and goods, and 
— = 1 pg This demurrewas referred to the chief Juſtice, and to me, 
over-ruled it. 
f money i — . — — ſo puniſhable 2 
of money 1?" the State- and and not 
Segen led by the —— | = r 


> wt To the ſecond we reſclved clearly that no Statute could be extended to life by 
Statutes that 


har Ddonbtfull and ambignous wo2ds, and therefcze the fozfeiture of the body ſhall be 

88 under ſtood the loſe of liberty and uſe ol his body by imp3iſonment. 

of body excen® This Cafe the Attozney bzought to hearing again& divers, and ſerved ſome 
of them with Proces ad audiendum Judicium, and ſome not. 


mow — rule of Starchamber ts, that if ons Defendant be 
Mans dere! berded to hears Judgement that it ſerves foz all pet in this Caſe tt wasre- 
bils though but TElolved upon debut, thst it could not be ſo. Foz Pzeſidents of Courts as welt 
in one writing. US Lawes are upon Reaſon and Juſtice, & tant habent de lege 


A 
bent de — os or this caſe though there is but one waiting — 


* Tranſportation 


iy and ſeverally, yet that is cozreded 02 explained by the ſeverall application 
diſttna poztton to every perſon, and ſo the wozd joynt is fruſtrate, and lo there 
is noreaſon that the ſerving of one Defendant ſhould make another anſwor, that 


hath nothing to doe with him oz bis Cauſe, foz it is not the parchment, but the 
matter that makes one 02 ſundʒp Bills. 


In 


, 4 | 5x 
2 | 


which pleaded in Re- 


Pardon general 


' Lo 


Id obedi : whereupon the Chief beter 1 =- 
nor manner erpzeſlp hol of reliefe. But I did 
nnr that it did no good in 


f 


TH 
: 


22 
Het 


Starcham- 


of 


Houghton demurred in 
icular Committees foz one ſpec k 
ear ad fl merit in ht the open of tin, b opp 


— 4 — 


27.2 Meyres ds Lancaſtell verſ. 
Caleb Sidley. 

525 Traid is u tu charge of it tat, fit top the Staethomber, 
Cotincell Privy A it was furtyer — as — 1 hater 
their authbriry. wantber 
Princes Allegi- my 
STA: 
cale of Allegi- 
oa Meyres Caſe. 

. 2 7 | 

in of . Attoznep generall did inſozme againſt John Mayres in the behaife ot 
in he Ser 1 gb! that ye hiv fweged & Leaſe of vivers Lands, — 


parcell 
w_ bring now des in the naum of Sie Walter Raye 


is not in the - [Who Gals md coating td hearing iv defng 
writing, 5 — 
tailed Long Meare was ny. Now the 


ed, beiitg pzodicced, the g con- 
by name,noz by generall m dat all reſt Cf the things 


+, —- 


| at thy Contnivn Law, 
of he dad bene mb ctrivin, (tes (ome parcell certain de) late wi 
as hath beene fozmerly adjudged and cue n Patricke and Cokes Cube the 
likeeffec. 
Lancaſtell Verſ Sly. 


. 


| had a Uer- 
foz 1041. debt, and 10 l. 195. 

wt of erro affineth det e OF. 
bought agent him by the ttb orecato; daght io 


unc Ec profert hic in Cur. Ligcras 
wht twroderled 40 the Sr 


Eule 


_— Farle of (lawicktds 
Caſe. 8 


1991193 C76 


Eatle of” 7 e | | Ln 22d) d 


373.077: 
M. 13 Jac. Rot. 122. Ia d ng: 4 ale 


aw 


— gn ug ut ſupra, Bat they farther ſap that Elizaberh 
Earle of Rutland. That the Carte of 'Eſfſex- died, — — 
married ; and that they toꝛ the conſideration ot money did levy a Fine ofthe ſaid 


Roger Earle Heires Ar, — 19 


alia)unts ot Rutland, and his 

tnhreo{ the —n'w—— 

and bis Yeices:And then they adde that tho ſatd Roger and Eliz. his'wile,7 Jac. 
levied another Fine ot the Tenements to Caſton and Screvin; which Fine was 


to tho uſe of the ſaid Elizabeth, and her Yeires, and then ew that the Earle 
died, and Elizabeth died without ifſue,and that the Tenements deſcended 


R 
from ber to the Tenant Uiſcount Liſle as her Uicls and this la Fine 
—— the Title of the reverſion to the Tenant. Bat all the caſe 


and queſtions of it ariſe from the two Fines, 33 Eliz. & 3 Jac. 
the Fine 7 Jac.the ſuppoſed 0 to; t | 
ol Rutland depends. "tt, "1 04 agnre ge 299? mo} nf int F ang 
The Demandants reply as to — Tenement, that the 
ſaid Finelevied by the Demandant to the Earte ot Rutland, was to 


the uſe of the ſaid Roger and his Yetres, — — Ladp Frances 
the Demandant, and as to the other two parts of the ſaid Tenements,'1 
Fine was to the uſe of the ſaid Lady Frances and her etres. 
The Uoachees rejopne to the third park, &c. — — | 
and his Petres and traverſe the limitation dur ing ltfe, And to the 2 parts reſidue 
— ——— r 2 
the Lady Frances and her Heires. | N Oh 
Tbe Jury finde as to the tine ton the third part the ſeiſin of of Roger nd li 
berth in Taile, the reverſion to the ſatd Frances in Fee, and Demandant 
had no other effate in thoſe lands in Ewburſt and Sa lehurſt (ſo no Dower thers ) 
and then they find the Zndenture 17 Jan. 3 Jac. between the Denmndantand 
the @arlo Roger foy money contain ing a demiſe, and grant of thetr eſtate of the 
third part of the ſatd lands ( incer alia) to — ICIIINET 
the lite of the Lady Francis Demandant. And tho Covenant to make and do ſach 
reaſonable Aas and things as ſhall be reaſonably deviſed o the better 


farther 
aſſurunce, ſarety and ſure making of their eſtate, of and in the 


ſatd pꝛe miles to 
the ſaid Earle ol Rut laud his Hetres and ACignes as afozeſatd, and the Fine 3 
Jac. upon it. And the Jury likewiſe finds as to the iſſue of the other twoparts 
the intatle and reverſion and no other Title of the Demgndant and the Anden- 
ture of bargain and ſale of the third part and the Covenant-of further aſſarance 
b rr 


An the Judgement of this Caſe, J have conſidered theſe Pantis. 
1 What quantify of land contained in the Fine, 3 "Jace doth-p unto the 
Earle of Rutland unto his own aſe and of what eſtate, and I am 
there paſſeth but a third part, and that but during the lite dd the ſatd Lud Fran- 
ces, notwithEanding the general Cobenant of the Ded... 0h 

2 This being admitted ſince the 
ber life away, (be cannot demand 
the hath done, except by ſome 


Earle of Clenrickards 
Caſe. 


: 
Z 


it will tao m, that be muE be bacred of that thirdpart of ber ow; 
hath expzally confeſſed by hor replication her alienation of 
life by tha Fins; '3-Jac. © e 


Þ 


al 


H 


ted the Writ coz that canſs. 
Ths 


hewing 
canfeſſion and whother that quoten, and I hold 
iſo that this was no cauſe to abate the tt. ug $i 
+18; 8 Eltz. at Jeofailes will work in this caſs upon both fanits: 
And J hold that in this caſe it cares both theſe cauſes of abatement. 0c I ſhail 
conclade that im a ; part the Demandant is ts be barred, and to recover the 0- 
e gem depo. apewah paar, bo 
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" 278 * Earle of Clanrickards 
Caſe. 


— d ve determinable by operation of law, us in Bredone Caſe, though it thou 
by the Fine havo beone a perfect Fee, if there — — hoard 


Seen inter kunt bn 
— — — 


eftate, pet upon reverſall of the Fine; the L 

but the remainder,becauſe he gave no moe, — — 

Caſe given, confounded in the Fee, and nofo2feiturs made in | 

So in this Caſs I hold it cleare : That if an Infant Tenant in f 

ſton, and he in remainder foz lite had joyned in a Fine; 

verſed his Fine, yet the remainder'ſ0z lite Hould-have W 

unſee. CERES © 2 

Eben again, — Dilſcontinnance bf the Teintt 

Talls, anda Confirmation (which (sHo lea®) of the Tenant in life 
the grant of the Donee biſelf 


in the Cale releaſes to the Tenant in Taile befoze the — 

—— — — And where there is a ſe 
in the convepance, 02 8 releaſtug o confirmation to his Conuſes, in 
it is cleaxe, that de —ů older 


the pꝛoper owner 
that from 


fronbles the Judgement in this c aſe, I ſappoſe to bebe 
of 5 Hen. ). 25. and the oyinton Co. lib. 6. 70. fo tu Cale, That it Donet in 


Farle of Clarickardep 
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90 the Dou diſſetia that diCetloz, and mate a Feoffemant oder, 
Dones reenter upon the Feoffae, 


22 | 
FE 
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1 


2 
11 


utterly annthilated by the Feoffement 


111 


171 
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file 


ir 


1 good 
thoy had tar iad their time tili after her death: J hold 


? 


129 


part. As if a man ſhould demand a debt of (wonty poarrd, and 
no right to ten pound of tt, 03 demand an bund ed f tres, and conte ile 
no right to fifty of theur,no dowbt the Court Ex officio, oz the party 

— oo rm n Amicus curiz at leaf might take kyowlevge and 


Bot (f they wont on, to ins and a Uerdict given, where the Statate give 
reltefe, ii doth as mel when it appears of the parties ſhewing as 
E. 3-F.bre, 373, Formedon in veſconder the gift was traverſed to 
Demandant ſaid they were agreed, The Tonant to confefſe the 
and the Pomardant fo confeſſe no gift ten the tet; the Coart held that 
the Writ ſbonld abate, wheref0ze Judgoment was firff given againft 
nant foz the third part, and againſt the Demandant fox the ref. 

Et 9 H. 6, 54, Dao bzought x Detinne fo; two w3itings,and foz one made n 
Titis ; Babington was ot opinion that thongh this be a barre fo3 that, pet it map 


E 


| 180 


4 Point. 


Caſe 


be pleaded-in abatement foz all, as being moze to his advantage. But if it were 
— Writings, then it moſt be in barre as the wozthter. But then if it 
were found by Uerdic, it were otherwiſe. So there likewiſe when a Formedon 
is bzought of Land and Advonſon, which is alſoone generall Point of Godfreyes 


Cale, Co. ib. 11.45 · 

The alterations made of the reverſion ſince the gift in Calle by the Fine, z 
Jac. ars trae, one by the giſt of the third part tothe Earle of Rutland during the 
life of the Lady Frances, whereof we have ſpoken. 

The other the convepance of the reverſion in Fee ſimple aſwell ot that thiry 
part aſter the E arie of Ruclands E fate ended; as of the other two parts, both 
which are to the aſe of the Ladp Frances and ber heres as it was befoze. 

To the ſecond I doe agree, that if there be an alteration of the Reverfion, 
whereby it is made another reverſion then it was befoze, that it muſt be men- 
tioned in the Writ, {a Wikncoe Cal,whend the revertion thet was if Pre, 
was turned into an E ſtate in Taille, though in the ſame perſon. 
AadFiczh. Nat. Br. 219. F. Regiſter 242. where an Etats fo; terme of life 
was interpoſed though.ended, yet there is a Writ mentioning that Eftate des 
termined. 


Sat here the reverſion fo; the two parts, is the very ſame in Law in the Do» 
noz, that it was at the it, thongh it be in her now by c lecend meanes, that is 
by this 2 Fine to the old uſe. Wherein obſerve Bo-kenhams Caſo 28 Hen. &. Dyer. 
7.fol;b. which was, that Bo-kenhams being Ceituy que uſe befoze the Statate of 
land holden by Knights ſervice, Jay and others being his Feolfees, did Infeoffe 
PE ee Ee NEED 
the uſe of Bo-kenham and his betres: Bv-kenham died, and this was ab 
to be a Reverſion and the old State. And in this Caſo, Wil 
a of the Lo2d-Roſcc's, which came to this: "That 2 
(as Baldwin puts it) — 7 — two: Acres, one by pz(02ity, and the 
other by polteriozity, made a Feoffement together of both, pot the vente ro 


Now, though when tho Lady Frances with the Earle of Efſcx levied the Fine, 
ſhe had no uſe, as in the other Caſes, bat Land in poſſeſſion, yet the raiſed both 
the Eſtate in Taile, and her owne reverſion by'nſes. And though tarids and 
uſes cannot now aud divided as they did befoze the Statute, pet the owner of 
the land hath power to give the aſe as be did befoze, and the Statate cooples the 
lands unto it, as it did when it found land in aſe at the making of the Statute, 
And as upon theF ine of 33. chere was firft an aſe which was Jadged in Rever- 
ſion, and then the land followed in the ſame degree; ſs the ſecond F ine by the help 
ol the Common Law. revives the ſame aſe, being ot the ſame reverſion, and the 
Statute makes it in the ſame degree, and the rather, becanle there is no tei 
aſe in either but the uſe made by Law. 

Bat that it was a fault, take the Caſe of the Regifer, & Na. Br. ffronger, 
conſidering that there the Fee of reverſion was never ftirred, here it is, ſo that 
rn ae led rote ce ofthe AE Contract map ev loud 

done of the firſt Conveyance-And'ſo tt nayferve it you ha 
upon Condition and Reentry, 
per 232 Annales Lenchrotn this Caſe, could not pieid 
this matter in abatement foz two cauſes. Firſt, becauſe they had pleaded a Plen 
in abatement of the Writ befoze, which was jadged' good againſt them, and 
tbe Court awarded that they ſhould anſwer to the Acton of that Writ. 
 Decondlp, becauſe thep had pleaded in barre,and theretoze conld not reſo back 
to a Plea in abatement.and both ate true. 
But I anſwer, that there ta no Plea in abatement whereof the party needs 
ſpeake as of Pleas in abatement ariſing dehors the Recozd, and whereof” the 
Court can fake no knowledge, 

But in this Caſe, where the Canſe appeares ta the Court either of the par 

ties own ſewing, as here by variance from the Regiſter in the very Cale x- 
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pearing, on by fate Laine, oz the lik, in ſmth the Curt may and ought cx offi- 
co to abate the Writ at any time. And tt the Tenamt 02 Uonchee Wall infozm 
the Court of it, ho is in that bat Amicus Curia, and this Infozmation is not 
foz mall ta pleading, noz in Court, bat verball, and may be done any at and 
by any body. As in the Caſe of 4 Hl. 5. 16. ina Formedonwgought by the Duke 
of Yorke, againſt the Earle of Warwicke at the ſummons 
were demanded and eſſopned,and the E Copner pleaded in 
Writ was Dax Hiberniz, where it ought to be Dominus. And it was 6aid. 
Cuc- that the E eignes can pleade nothing. but he may onely 
mandant to make him Norrfatte;therefoze be ſhewed this as Amicus 
was agreed that the Court cx Oticio, —— when ths ft 9p 
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deſcender was bzopgbt of twenty Acres, which with other twenty 
gave B. and the Demandant aid iim in fimul cum D. After view 

ded this ahatement,and it was denied bim as an exception not riſing from view, 
which was true as of his Ples, but it was the Office of the Court, Fl. N. Br. a6. 
It muſt be of parts andivided, and befoze partition the Inſimul, ſo then it re- 
maine a faalt, whereof (toben it appeares to the Court of the Plaintiffs 
__ , advantage might bee taken to abate the Writ tn ſuch manner as 
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of ;2 H. 8. the ends being (when the Iſlas! is tried foz the — 
ſarely he is a party both to the ſuit and iilas and the Comment i 
mother and patron of Reaſon to x party to 

from the Demandant as weill as the very Tenant, buths is no party to the D- 
riginail Writ, At is true that Oziginally he is ut but ty ſubKttution of the 
party allo wed by Law, and he may plead in Abatement thoach he map alſo extoꝛt 
— Conn: henter act tate tne tram Ft atats 
ries the party muſt take rather then put the third perſon to bis warranty; which 
wu intended alwayes, ult. cefugiom, * But who: requires. this firiſtaeſle A it is 
not ſaid party to the Oꝛigtnall. and the Statuts ſayes Plaintiffe oz Devandant 
generally, not ſaying againft the party Lenant o Detendant. And then, why 
may not by good reaſon, the to Clauſes lot Tenant M Defendant be en- 
larged, to anſwer the recip2ocall intent ot tus one number ;tather thentorefirain 
the ſozmer by tho latter, eſpectallp fince tt is clearly trus, the iſne (oanÞfo; the 
— — fo; the Tenant andthe Domaadant thereby clearely 
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within both wozds 
and meaning; (od it is (o the Demandant, and bee hath Judgement uren tt 
againſt the Tenant, aud the Tenant over againf the Wonches. | 

And that tis our Caſe that the Uerdic here: found is n the IDemandant fo2 


two indeed, and lo the other part alſo; arguing I doe; though 
foz the third part in it ſelf it be a bar, pet tt nahes bat tod m us to theabating of the 
whole wit foz the teſt 
And though the Statate is want of an ©; (ginall wilt, nat want of an Ort 
ginall generally; Yet in a Caſe between Wells and Woodhoaſe, where Wells 
bzonght a Trover tn the Kings Bench againſt — — 
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thereſoze was within the remedy af 18 Eliz And ſo 

want of a Bill foz oz 

Statato. Bat this Caſe of ours is 
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two geren of r eden Segel after nat gulify. the Paſte 
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parcella 


-& Mannws Verl. Biſhop o Bil Net Verl. 
Lincoln & Naylor. | / Blackbame 3 


rcella Manerii de Wikefitz-paine, the Ven. fac. was awarded de vicineto de 


— 8c, And after triall and verdia here at the Barre, Jadgement 
was (taped Pro deſectu de Ven, fac. «the Ex Ven, fac. onght to have beens. 
De vicineco Manerij, &c, and not De vici 


* 
3 335, Sie >) 10 
Mamnnors Verſ: © Biſhop” of \Lidaied Li Linalas::-: (7 23 1 "ger i. 
n uuns i "$22! * 
and Naber. 11. =. 8023 2 8 


el en 


| | "1 *7 Jie SI ak ans. 


1225 N = rd 


De ON ep > Ac 
»tif tht th 


| R061 roc S. * 


daughter 
* ved the Will, and tooke upon her the 
eth with one Richard Porie and aft 


Reborn Tt NN 3 


7 012 Y 


mn Te Verſ. Joung. 
org 03 31, * Tr. 16 Jac, Rox, 490: 


Oberts Y A R lo taking away of 
n _ A bh cnet 


at Law, in 
. Ine 


WP. N „el 4 * ; 
; 4 hit Ys, 8 — 

90 Ti +2 oy 715 KN 
424-0 et 8 $71 diſk. Nes x 4246/0: 


Ty Rt att 1 — rh tr 


| Ten N A * — wing t Mt the pin: 
THT ter 
A Yr 4 111646 oe 2 a * De 


— 7 — 2 | 
— rarer 


Common, alſo there to 
in 
n ** 


Cur Eccl. 


5. Caſe, Ni 
1 


. 2 . . — 74 — 1 2 Comme: 
p | . 3 Neten Prot . I. 
N nba . * of hu cen ; nen 
* —Y 8 


* e = FLEE 703 


P rohibition, 


TWhittingham 


1 Whittingham & Ux. Verf Tenn Ru ales 
of the Earle of Dey. Cale. : 


4 
FW GE 


Whittingham & Sarub Ux. Verl. Terten mts of the 
Eatle of Derby. 


lncent Þ page 3: Deen CELOVETED UN e Sar. ſar. 


e Goats 
n — _—_ 


— Sein. fac. 
Fas 


de — * * en . * 
. . SITS 
4 4 


21 r 1 


1 


en en gout en e nene p 
„ 4) 19 Eo et nts Frog ene 
- 25 5 

1 Bankrupt. 


Hilar. 17 


5 — "Mp Tr. 16 Jac. Rot. 1782. 


Eſſex. oucl Searle Parſon of Haydon German, 


< N was Þ ad. 


2. nb Men LF T7, emer, oo 
| ſited (oz the ſame. n — way 
5353 l 
2 —— 2 „ | 
8 Cee ii a. a——- > 
$a 3 a. > e. 
"Whine my Popes ON 8 14 > nns. 
e n 8 
R $0 .05G0 the Tx —_—_— nce if was ap 7A e en f — 
| ' a q ns n DIR * 
Ty + 4% 1 On. 2 y ine . 
. ; , * | | 0 (0 e 
| | N J. ncaa? 3 L. 


144% * r 


A on ů e u refage ppovit 9 3 ond 
N | that it tooks his 706 Ne ror 75² 1 T7 
"+ - 20000 LOW; 1 
m 1. aa 
nis 
* . 
2. Me Nell th by 
I {ther did th 8 Cl to Xt * res 
"w- 112 


i 
it bas | nv challen the Co F 
"4 j 
\ & in a nr LI. 7 * 


. 
| * <1» 4 + . r | 
** £44 er . e 


nn 


ra — —— 
. —— id deny it in Cates, 
8 Jay" d{dgrant u now till 


—— ' - llow and deitver t . der, "as vr 
n 4 5 — ebe Oy * 
) i of Indicters (a5 4 k.? 1 5 
weſt of n hd bas . brute 
755 1 . 74h * 


* ˖＋ i 14d Pf 1 n 80 
f "7 p 
! em gut * 2 
N 


t pet porgation was not allowed b the bn 
tate, but an ereton in tht Cal, tte ul, (and that in rettbtin 


zo eto pg re 
dimm fe 


by xd ot 
TY n 4s 49" 1 ba: an 
ped eithe 7 


x8. * 


IA Aer» | the” PISS 


" d.- - * — 2 — * - 
— 4K« Ty - 


ha no >> 


— — — m Un. 
o 

—— — ts 222 eo hrs Wenn. +. bat Lane te 

— — - mp wy ab - 


amandenrd; x A. 
——_— 
nl «ä — 9 3 


* W 


"7 — — 


* dS. te es 
am, 


, Swear wag 


v — Fo 
* wy , *< py pn - 
0 * . "> | | 
n of's * 


1 n W " 
ö n $232 N. I 
+ A 2 


N N 
—— hw, a < £% — at — — 


7 5 
. 1 Nrn. = 
I ſpenke 46m -”.,- +. 


23 — „ + n «+ ns. - 
— n 
ED ecard fr the Sings 
| ne fre nth 


ookes, that t 
oo 24724 e 
— pn ag the 0 v2 - +  uarpa 
— e 
n we if — 0 of Atta 


— 2 n 
— IT — 


n 


* T3.» I * f 
mn P + 


* 


neee 


Searle Verſ. 


n -4 wy, Iv by 4c op Seo fy ws 


Dyes.23 dere tha D2dinarpe ablant,ths Cn 
v3 ot enter Kic reacting. S095 reomtnt fins & Py 
Lean thatl have the inas i AN 2 <4 wk — 
yy low bn baltbor the me ifames hn. rs Hr <4 — 
. . To a ö | 
ene 
e ball l «» the ler! as aiſfe he: l 32.4 
WA i g e * 
che! BN Wy" a the Temps: ies of the, Dz Wes of 7! G0 3 
4 A. A SO — — Ge | 
20 Derr xe. baby, 
44 n ba ores mf 


A I ON ee Rn 


2 2 tichargs þ —— —— 4 F Law : 
oe that this itebs th foabid. | he hebinern 


i 


pw — 
* 22 mw 0 


ha. * amen, ron 


Searle Verl 
Williams. 7 


291 


Conviction and Clergy, P2obtbitton would lie fo2 pꝛeventlon becauſe tho C aue 
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Sow (as I have ſatd) there was no reaſon to intend ths Statute of Purga- 
1 that alons is ſo ſafficient, as there is no need 
Common Law to purge the offence that the Law 
and ſo deſtroy their own wozke ; but to pardon is un. 
an Act of Common Law foz an offence at the Common Law, and 
the Uerdia and diſaffirmes it not as the Purgation doth. @0 that to 
taks it fo2 both is to imply contradiaozies 4 me | 
Expoſition of the Statates 
Caſe, Co. lib, 6. 13. 
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though heat makes no firs, pet you may afkirme that there is no ure 


where there is no heate. 
And take the Law to hade none other effect but to ſet him at large. and te leads 


vim it lll as a Felon convict, enlarged, then could he not acquire goods as hy the 
judgament he may. And 
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benefit of pleading, in as large and ample manner as the Abbors hay. Which 
impipes a negattve. (hat it hall bee in no other noz larger manner. the 
Rule to, Adat akiunitesin —̃ (ntreducs newtieives; rovayiys 
negative of all that is not in the Parview 
And therefoze in Amy Tewaſends caſe Plow. 111. it is adzudged as 1 hath 
bin ſince, that where one comes to a poſſefCion by a aſe out of a State diſcootinu- 
ed, ſo that the entry was not la wiull fo the Cefti que uſc ſuch a poſſeſſion wozkes 
no Remitter, becauſe the Stat. appoints the poſſeſſion in the ſame manner and 
tome, (which impozts a negative, and no other ) as ark in uſe. — 
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Now of the other foure, The fir ſt thzes, that is Compoſition, Bulj, oz Canon, 
and Dzdor were granted and affixed ants the body of the erte, 
granted unto them as perſonall pziviledges, in reſpec of their ſpirituail abilities 
0} Fanctions, and their Capacity of Tpthes, and diſchargs of Tythes fo; that 
cauſe; And therefoze theſe had all vaniſhed and expired with the diColution of 
tho body, (f they had nat beon meſat ven to the King and dls | 
Clauſe. But diſcharge of Tythes of the Lands 
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Sir William Elvis Knight, Verſ Archbiſhop of 315 
Vorke, Martin T aylor & Thomas Biſhop,Clerkes. 
habend. al dit Tho. Hobbard, & Nicholas & John & Henry Hobbard, pro 
termino vitæ eorum & altetius eorum ſucceſſive diutius viventis. 

Pur que la le ſucceſſive apres les joynt vies limit ne extend a lout perſons, 
mes le limitation (de fuccefſive diutius viven) apres joynt «ſtates pur Mes limit 
ore mr̃e. que leſtate continue ſi longe come aſcun de eux vive & nemy pur de- 
vider les eitates. mes in le principal. cas icy le limitation eſt habend. al cux 3. 
noſmant eux & corum diutius vi ven. ſucceſſive que extend al lour perſons pur 
terme de loar vies : Iſſint le ſucceſſive eſteant devant le limitation de aſcun eſtate 
iſſuit eſt placed pur divider Feſtacgß e. 2-493» | 

Ideo in le Caſe de Winlmore ceo ne fait lout cſtates ſeverall quia. neſt limit 
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Sir William Elvis Knight, Verl. Archbiſhop of : 
Vorke, Martin Taylor & Thomas Biſhop Cletkes 


upon Biſhop demuxtes in Law. That one John Sidenham was 
ſeiled of the {nid Panoz ad quod, We. In Foe, and ſoſoiſed in the 16 peary 

O. Eliz. bp Indenturs, N. did grant to Richard Ridley and Eleanor his wite, 
dvowſon foz the tes firt Abet. The Church became bold 
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Sir Willaam Elvis Knight, Verſ. Archbiſho of 7 
Yorke, Martin Taylor & Thomas B hop; Cleikes, c 


dn of Taylor (who hath allo pleaded lo) yet it doth not appeare, which of thoſe 
rr the one doth not eſtop the other, ſo that both are to 


— touching the replication of the plaintife, J hold it infozmall, fo; two 


m— where he ſapes, he is not Parſon impetſonee of the pzeſentation of 
the King, he ſhonld have induced it with alledging of whole be was 
in, with an abſque hoc, 03 elſe it may be that he is not Parſon at all, and then he 
Gould have pleaded ſo, and not a Negative pzegnant, as this is, as againſt a 
Fine, partes Finis nihil, &c. but ſuch another. 

Secondly, his concluſion ſhould have been judgement if he ſhall be received 
— wen ry enim vs wr 

Now where it was ſaid that the Replication ſhoald have been that he was not 
Pacſon impecfonce generally, oz modo & forma ; becauſe he is a poſſeſſoz within 
the Law, ot whoſe pꝛeſentat ton ſoever: J hold the Replication as it is, very good. 
Flirt, if a man make his title moze ſpec tall then hee needs, in many caſes his 
Avverſary hall taks advantage of it ; Foz the Law ſhall conceive that beten 


of his owne title. 
Bat in this caſe the Parſon cannot pload that be ie — buthe 
muſt ſhew neceſſarily of whoſe all the and Pzoftdents 


- are. And yet that is not ſozme,but thertoꝛs mater tall becaaſe by the tat. be maſt 

not only be a poſſeſſo2, bat de muſt (as hath been ſaid) a Hell Gew and defend 
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= be conſequence 
An a Quare Imped.you lay the preſentaitiorrol the laſt Incumbent andyounams 
— — — ———v— — 
r which A make the third point. M herein the caſe 
is thus. A man had a grant of thzee a antes ot an Advomien 
made by dim that was ſeiſed in Fee of the Panoz, and Advowlon. 
voids and the Gzantoz uſarpes, and then-it voids the ſecond time, and then an 
other uſurpes that was likewiſe ſe iſen at the Panoz, and fozfeits it to the Kiug, 
who makes a grant of the Panoz,and 
De uberiori gratia & c. dedit & conceſſu eidem Wil.Ekvis Mil. Manermm pred. 
cum pertinentiis ac advocationem Eccleſizpred.cidemManer. 
per nomina Manerii de Sanby alias Samby, in Comitatu Nott. Ac advocationem 
Eccleſiz de Babworth cidem Maner. ſpectan. & pertinen. adeò plene, integre & 
in tam amplis modo & forma prout predict. Gervaſius ea habuit tenuit & gaviſus 
fait in tam amplis modo & form. prout Manerium illud cum pertin. ad quod, &c. 
ac predict. advocatio Ecclæſi, predict. ad manus ipſius domini Regis nunc de- 
venerunt,ſcu devenire debuerunt ratione attincturæ prad. Getvaſũi aut in manibus 
ipſius Domini Registempore confectionis ea rundẽ litærarũ patientiũ exiſtebãt, &c. 
And then the Church avolds the third time and tho © recutoz ol the Gzantee of 
the thzee A votdances pzeſents, and A 1 
tifebzings a Quate Impedit. 
This point yeelds two queſt ions. 
Firf, whether notwithſtanding the Uſarpation the grantee may novertheleſſe 
pzeſent again upon every avoidance, as if there had been no uſurpat ion. 


the lat tarn,foz elſe if that avoidance were gained from the grantee.and ſo come 


to the King by the fozfeiture and not granted agnin bp the King, (hen judgement 
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ought to be given loz the King. But my opinion is foz the plaiatice in both. 

As to the firlt of theſe, it muſt be couſelled that an ulurpation at the comma 
Law, did ipſo facto, gaine the poſſeſſion, not only of the pꝛeſent avoidance, 
bat of the whole Kate of the Advowſon againſt all the wozld : which is the 
reaſon that the laſt pzeſentation is alwayes to be anſwered in a Quare Imped; 
and the Law is the ſams bill in all caſes whero the Statute of Weſtm. 


efkate,noz the during 
thoſe thzee Avoldances, but after he might have his wzit of right oz Quac 
Imped. if he wers within any of the caſes, of W. z. which in this caſe 
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